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nwﬁ%ﬁmMADHYAPRADESH AB 358486
y STORAGE AGREEMENT

', THéS AGREEMENT is entered into on this the 28" day of May, 2014

.BE'é“WEEN | | -
1 The Managing Director, Madhya Pradesh Warehousing & Logistics Corporation, a public
g sector undertaking under the control of the Government of Madhya Pradesh and having
its principal office at Office complex , Block-‘A’, Gautam Nagar, Bhopal, Madhya
g Pradesh (hereinafter referred to as the “Authority” which expression shall, unless
- repugnant to the context or meaning thereof, include its administrators, successors and
assigns) acting for and on behalf of the Secretary, Department of Food, Civil Supplies
and Consumer Affairs, Govt. of Madhya Pradesh having its principal office at Vallabh
Bhavan, Bhopal of One Part;

am

2 Raghuvesh Agri Foods Private Limited, a company incorporated under the provisions of
_ B the Companies Act, 1956 and having its registered office at Unit No-134, 1st Floor,
Rectangle-1, Saket District Centre, New Delthi-110017 (hereinafter referred to as the
B “Concessionaire” which expression shall, unless repugnant to the context or meaning
thereof, include its successors and permitted assigns and substitutes) of the Other Part.
8 : : .
WHEREAS: | h

(A)E The Authority had resolved to procure an integrated storage facility for storage of

§ Foodgrains comprising 4 (four} Silos with a design storage capacity of 50,000 (fige

" thousand) metric tonnes, at Barlai in district Indore in the State of Madhya Prade

_ design, build, finance, operate and transfer (“DBFOT”) basis in accordance with

- ' . _ . terms and conditions set forth in this Agreement.
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: Mahagikg Diractor F\ enpel Obere
.M.P.Warehousing & Logistics Corporation ( For Raghwem Agrn FOMS Privet S0 ge! Shi .‘gtm’fﬂry
. f BHOPAL - . Chlﬁf Emlnw - i .

e —




ORI e HAOHE
o?osxggs[ﬁo-'“lﬂsn
4Q BuiBeuey IBM -

L e
s 000 SR80 3 Busnouse N
1eoubuzl .




(B)

©)

The Authority had accordingly invited proposals by its Request for Qualification No.
8807 dated 15™ March, 2013 (the “Request for Qualification” or “RFQ”) for short
listing of bidders for construction, operation and maintenance of the above referred
Storage Facility on DBFOT basis and had shortlisted certain bidders including, irnter alia,
M/s L. T Foods Limited.

The Authority had prescribed the technical and commercial terms and conditions, and
invited bids (the “Request for Proposals” or “RFP”) from the bidders shorilisted

"% pursuant to the RFQ for undertaking the Project.

(D) -

(E)

B

@)

After evaluation of the bids received, the Authority had accepted the bid of M/s L T
Foods Limited and issued its Letter of Award No./MPWLC/Constn./Steel Silo/2013-
14/7831 dated 04th March 2014 (hereinafter called the “LOA”) to M/s L T Foods
Limited requiring, inter alia, the execution of this Storage Agreement within 30 (thirty)
days of the date of issue thereof.

M/s L T Foods Limited has since promoted and incorporated the Concessionaire as a
limited liability company under the Companies Act 1956, and has requested the
Authority to accept the Concessionaire as the entity which shall undertake and perform
the obligations and exercise the rights of M/s L T Foods Limited under the LOA,
including the obligation to enter into this Storage Agreement pursuant to the LOA for
executing the Project.

By its letter dated 20th May 2014, the Concessionaire has also joined in the said request
of M/s L T Foods Limited to the Authority to accept it as the entity which shall undertake
and perform the obligations and exercise the rights of M/s L T Foods Limited including
the obligation fo enter into this Storage Agreement pursuant to the LOA. The
Concessionaire has furtlésr represented to the effect that it has been promoted by M/s L T
Foods Limited for the purposes hereof.

The Authority vide its letter no. MPWLC/Constn./Steel Silo/2014/1297 and letter no.
MPWLC/Constn./Steel Silo/2014/1319 has agreed to the said request of M/s L T Foods
Limited and Raghuvesh Agri Foods Private Limited has accordingly agreed to enter into

- this Storage Agreement with the Concessionaire for execution of the Project on DBFOT

basis, subject to and on the terms and conditions set forth hereinafter.

NOW, THEREFORE, in consideration of the foregoing and the respective covenants and
agreements set forth in this Storage Agreement, the receipt and sufficiency of which is hereby
acknowledged, and intending to be legally bound hereby, the Parties agree as follows:

Managlng Director
M,P Warehousing & Logistics Corporation
BHO .

Chief|Engineer _ Managing Director
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1.1

1.2

1.2.1

(a)

(b)

(©)

(d
(€)

®

(2

ARTICLE 1 |
DEFINITIONS AND INTERPRETATION

Definitions

The words and expressions beginning with capital letters and defined in this Agreement
(including those in Article 48) shall, unless the context otherwise requires, have the
meaning ascribed thereto herein, and the words and expressions defined in the Schedules
and used therein shall have the meaning ascribed thereto in the Schedules.

Interpretation
In this Agreement, unless the context otherwise requires,

references to any legislation or any provision thereof shall include amendment or re-
enactment or consolidation of such legislation or any provision thereof so far as such
amendment or re-enactment or consolidation applies or is capable of applying to any
transaction entered into hereunder;

references to laws of Madhya Pradesh, laws of India or Indian law or regulation having
the force of law shall include the laws, acts, ordinances, rules, regulations, bye laws or
notifications which have the force of law in the territory of India and as from time to time
may be amended, modified, supplemented, extended or re-enacted;

references to a “person” and words denoting a natural person shall be construed as a
reference to any individual, firm, company, corporation, society, trust, government, state
or agency of a state or any association or partnership (whether or not having separate
legal personality) of two or more of the above and shall include successors and assigns;

the table of contents, headings or sub-headings in this Agreenient are for convenience of
reference only and shall not be used in, and shall not affect, the construction or
interpretation of this Agreement;

the words “include” an “including” are to be construed without limitation and shall be
deemed to be followed by “without limitation” or “but not limited to” whether or not
they are followed by such phrases;

references. to “construction” or “building” include, unless the context otherwise
requires, investigation, design, engineering, procurement, delivery, transportation,
installation, processing, fabrication, testing, commissioning and other activities incidental
to the construction, and “construct” or “build” shall be construed accordingly;

references to “development” include, unless the context otherwise requires, construction,

renovation, refurblshmg, augmentation, upgradation and other activities mc1dental thereto, and .

“develop” shall be construed - awordjnﬁl/\ Y; /
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(h)

@

®
(k)

O

(m)

(m)

(0)
(p)
(@

@

{s)

any reference to any period of time shall mean a reference to that according to Indian
Standard Time;

any reference to “howr” shall mean a period of 60 (sixty)} minutes commencing either on
the hour or on the half hour of the clock, which by way of illustration means 5.00 (five),
6.00 (six), 7.00 (seven) and so on being hours on the hour of the clock and 5.30 (five
thirty), 6.30 (six thirty), 7.30 (seven thirty) and so on being hours on the half hour of the
clock; ’

any reference to day shall mean a reference to a calendar day;

references to a “business day” shall be construed as a reference to a day (other than a
Sunday) on which banks in Bhopal are generally open for business;

any reference to month shall mean a reference to a calendar month as per the Gregorian
calendar;

references to any date, period or Project Milestone shall mean and include such date,
period or Project Milestone as may be extended pursuant to this Agreement;

any reference to any pertod commencing “from” a specified day or date and “till” or
“until” a specified day or date shall include both such days or dates; provided that if the
last day of any period computed under this Agreement is not a business day, then the
period shall run until the end of the next business day;

the words importing singular shall include plural and vice versa;
references to any gender shall include the other and the neutral gender;

“lakh™ means a hundred thousand (100,000) and “crore” means ten million
(10,000,000);

“indebtedness™ shall be construed so as to include any obligation (whether incurred as
principal or surety) for the payment or repayment of money, whether present or future,
actual or contingent;

references to  the “winding-up”, “dissolution”, “insolvency”, or
“reorganisation” of a company or corporation shall be construed so as to include any
equivalent or analogous proceedings under the law of the jurisdiction in which such

company or corporation is incorporated or any jurisdiction in which such company or -
corporation carries on business including the seeking of liquidation, winding-up,

reorganisation, dissolution, arrangement, protection or relief of debtors;

save and except as otherwise provided in this Agreement, any reference, at any time, to
any agreement, deed, instrument, licence or document of any description shall be
construed as reference to that agreement, deed, instrument, licence or other document as
amended, varied, supplemented, modified or suspended at the time of such reference;

Managing Director T
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(u)

v)

(w)

(=)

)

(2)

provided that this Sub-clause shall not operate so as to increase liabilities or obligations
of the Authority hereunder or pursuant hereto in any manner whatsoever;

any agreement, consent, approval, authorisation, notice, communication, information or
report required under or pursuant to this Agreement from or by any Party or the
independent Expert shall be valid and effective only if it is in writing under the hand of a
duly authorised representative of such Party or the Independent Expert, as the case may
be, in this behalf and not otherwise;

the Schedules and Recitals to this Agreement form an integral part of this Agreement and
will be in full force and effect as though they were expressly set out in the body of this
Agreement; - '

references to Recitals, Articles, Clauses, Sub-clauses or Schedules in this Agreement
shall, except where the context otherwise requires, mean references to Recitals, Articles,
Clauses, Sub-clauses and Schedules of or to this Agreement, references to an Annex
shall, subject to any contrary indication, be construed as a reference to an Annex to the
Schedule in which such reference occurs, and references to a Paragraph shall, subject to
any contrary indication, be construed as a reference to a Paragraph of the Schedule or
Annex, as the-case may be, in which such reference appears;

the damages payable by either Party to the other of them, as set forth in this Agreement,
whether on per diem basis or otherwise, are mutually agreed genuine pre-estimated oss
and damage likely to be suffered and incurred by the Party entitled to receive the same
and are not by way of penalty (the “Damages™);

time shall be of the essence in the performance of the Parties’ respective obligations. If
any time period specified herein is extended, such extended time shall also be of the
essence; and

capitalised terms used in the Agreement, but not defined herein, shall be construed in
accordance with Good Industry Practice.

Unless expressly provided otherwise in this Agreement, any Documentation required to
be provided or furnished by the Concessionaire to the Authority and/ or the Independent
Expert, shall be provided free of cost and in three copies, and if the Authority and/ or the
Independent Expert is required to return any such Documentation with their comments
and/or approval, they shall be entitled to retain twe copies thereof.

The rule of construction, if any, that a contract should be interpreted against the parties
responsible for the drafting and preparation thereof, shall not apply.

Any word -or expression used in this Agreement shall, unless otherwise defined or
construed in this Agreement, bear its ordinary English meaning and, for these purposes,
the General Clauses Act, 1897 shall not apply.
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1.3 Measurements and arithmetic conventions

All measurements and calculations shall be in the metric system and calculations done to
2 (two) decimal places, with the third digit of 5 (five) or above being rounded up and
below § {five) being rounded down. '

1.4 Priority of agreements, clauses and schedules

1.4.1 This Agreement, and all other agreements and documents forming part of or referred to in
this Agreement are to be taken as mutually explanatory and, unless otherwise expressly
provided elsewhere in this Agreement, the priority of this Agreement and other
documents and agreements forming part hereof or referred to herein shall, in the event of
any conflict between them, be in the following order:

(a)  this Agreement; and
(b all other agreements and documents forming 'part hereof or referred to herein,

i.e. the Agreement at (a) above shall prevail over the agreements and documents at (b)
above.

1.4.2 Subject to the provisions of Clause 1.4.1, in case of ambiguities or discrepancies within
this Agreement, the following shall apply:

“(a) between two or more Clauses of this Agreement, the provisions of a specific Clause
relevant to the issue under consideration shall prevail over these in other Clauses;

(b)  between the Clauses of this Agreement and the Schedules, the Clauses shall prevail and
between Schedules and Annexes, the Schedules shall prevail;

{(c) between any two Schedules, the Schedule relevant to the issue shall prevail;

(d)  between the written description on the Drawings and the Specifications and Standards,
the latter shall prevail;

(®) between the dimension scaled from the Drawing and its specific writtenrdimpl_rl_sigﬂ_g,p, the
: latter shall prevait; and B

() between any value written in numerals and that in words, the latter shall prévafl;
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2.1

ARTICLE 2
SCOPE OF THE PROJECT

Scope of the Project

The scope of the Project (the “Scope of the Project”™) shall mean and include, during the
Concession Period:

(a) construction and procurement of the Storage Facility on the Site set forth in
Schedule-A and as specified in Schedule-B together with provision of Project
Facilities as specified in Schedule-C, and in conformity with the Specifications
and Standards set forth in Schedule-D;

(b) operation and maintenance of the Storage Facility in accordance with the
: provisions of this Agreement;

© storage and preservation of Foodgrains, including provision of Storage Services,
in accordance with the provisions of this Agreement; and

(d)  performance and fulfilment of all other obligations of the Concessicnaire in
accordance with the provisions of this Agreement and matters incidental thereto
or necessary for the performance of any or all of the obligations of the
Concessionaire under this Agreement.
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3.1

ARTICLE 3
"~ GRANT OF CONCESSION

The Concession

Subject to and in accordance with the provisions of this Agreement, the Applicable Laws
and the Applicable Permits, the Authority hereby grants to the Concessionaire the
concession set forth herein including the exclusive right, licence and authority to
construct, operate and maintain the Project and provide Storage Services (the
“Concession”) for a period of 30 (thirty) years commencing from the Appointed Date,
and the Concessionaire hereby accepts the Concession and agrees to implement the
Project subject to and in accordance with the terms and conditions set forth herein.

Subject to and in accordance with the provisions of this Agreement, the Concession
hereby granted shall oblige or entitle (as the case may be) the Concessionaire to:

@

(&
(©)

(d

(e)
®

(2)

(h)

Substitution of the Authority

The Parties expressly agree that the Authority may, in pursuance of any re—orgaﬁig‘aﬁgg?“.-‘..-
or restructuring undertaken in pursuance of the Applicable Laws, substitute itself by any

Right of Way, access and licence to the Licensed Premises for the purpose of and
to the extent conferred by the provisions of this Agreement;

finance and construct the Storage Facility;

manage, operate and maintain the Storage Facility in accordance with this
Agreement;

procure Availability of the Storage Capacity, on ‘an exclusive basis, to the
Authority for use under and in accordance with the provisions of this Agreement,
save and except as expressly provided in the Agreement;

to receive payments from the Authority in respect of the Storage Services;

perform and fulfil all of the Concessionaire’s obligations under and in accordance
with this Agreement; '

save as otherwise expressly provided in this Agreement, bear-and pay all costs,

expenses and charges in connection with or incidental to the pq;fggpjarice-of the -

obligations of the Concessionaire under this Agreement; and ;= . .

neither assign, transfer or sub-let or create any lien or Encumbrance on this
Agreement, or the Concession hereby granted or on the whole or any part of the
Storage Facility nor sell, transfer, exchange, lease or part possession thereof, save
and except as expressly permitted by this Agreement or the Substitution
Agreement. o
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other public entity having the capacity to undertake and discharge the duties and
obligations of the Authority with a similar or greater creditworthiness, and upon such
substitution, all the functions, rights and obligations of the Authority under this
Agreement shall be deemed to be transferred to the substituted entity in accordance with
and subject to the Applicable Laws; provided, however, that prior to any such
substitution, the Parties shall, on a best endeavour basis, make such arrangements and
enter into such further agreements as may be necessary for performance of their
respective obligations hereunder, including the rights and obligations arising out of the
provisions of Article 29.
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ARTICLE 4
CONDITIONS PRECEDENT i

Conditions Precedent

Save and except as expressly provided in Articles 4, 9, 10, 25, 34, 44 and 47, or imless
the context otherwise requires, the respective rights and obligations of the Parties under
this Agreement shall be subject to the satisfaction in full of the conditions precedent
specified in this Clause 4.1 (the “Conditions Precedent”).

The Concessionaire may, upon providing the Performance Security to the Authority in
accordance with Article 9, at any time after 15 (fifieen) days from the date of this
Agreement or on an earlier day acceptable to the Authority, by notice require the
Authority to satisfy any or all of the Conditions Precedent set forth in this Clause 4.1.2
within a period of 30 (thirty) days of the notice, or such longer period not exceeding 60
(sixty) days as may be specified therein, and the Conditions Precedent required to be

satisfied by the Authority shall be deemed to have been fulfilled when the Authority
shall have:

Y
(a) procured for the Concessionaire the Right of Way to the Licensed Premises in
accordance with the provisions of Clause 10.3.1;

(b) procured Applicable Permits, if any, relating to environmental protection and
conservation and forest clearance; and

(c) declared the Storage Facility as a Procurement Centre, to take effect on COD.

(d) arranged for the Concessionaire the Right of Way for construction of approach
. road in accordance with the provisions of Clause 10.3.4

The Conditions Precedent required to be satisfied by the Concessionaire prior to the

Appointed Date shall be deemed to have been fulfilled when the Concessionaire shall
have:

(a)  provided Performance Security to the Authority;
(b) executed and procured execution of the Escrow Agreement;
() exccuted and procured execution of the Substitution Agreement;

{d)  procured all the Applicable Permits specified in Schedule-E unconditionally or if
subject to conditions, then all such conditions required to be fulfilled under such
Applicable Permits, as on the date the Concessionaire claims satisfaction of all the
Conditions Precedentunder this Agreement, are fulfilled; S

(e) executed the Financing Agreements and delivered to the Authority 3 (threej true’

copies thereof, duly attested by a Direc‘a{ opthe Concessienaire;

- fere

“Chief Engineer Managing Direc'o”

o
AP Warshousing & Logistics Croporation a4 B Warehousing & Logistics Cop




4.1.5

4.2

43

i

5pl5312408 1

....u._.....,.manmnsumcwmﬂm

:"r‘

® delivered to the Authority 3 (three) true copies of the Financial Package and the
Financial Model, duly attested by a Director of the Concessionaire, algng Wit 3
(three) soft copies of the Financial Model in MS Excel version or any, substltute
thereof, which is acceptable to the Senior Lenders;

(g) delivered to the Authonty from M/s L T Foods Limitedconfirmation, in original,
of the correctness of their representations and warranties set forth in Sub-clauses
(k), (1) and (m) of Clause 7.1 of this Agreement and ‘

(h) delivered to the Authority a legal opinion from ‘the legal counsel of the
Concessionaire with respect to the authority of the Concessionaire to enter into
this Agreement and the enforceability of the provisions thereof.

Provided that upon request in writing by the Concessionaire, the Authority may, in its
discretion, waive any of the Conditions Precedent set forth in this Clause 4.1.3. For the
avoidance of doubt, the Authority may, in its sole discretion, grant any waiver hereunder,
with such conditions as it may deem fit.

Each Party shall make all reasonable endeavours to satisfy the Conditions Precedent
within the time stipulated and shall prov1de the other Party with such reasonable

cooperation as may be required to assist that Party in satisfying the Conditions Precedent
for which that Party is responsible.

The Parties shall notify each other in writing at least once a month on the progress made

in satisfying the Conditions Precedent. Each Party shall promptly inform the other Party
when any Condition Precedent for which it is responsible has been satisfied.

Damages for delay by the Authority

In the event that (i) the Authority does not procure fulfilment of any or all of the
Conditions Precedent set forth in Clause 4.1.2 within the period specified in respect
thereof, and (ii) the delay has not occurred as a result of breach of this Agreement by the
Concessionaire or due to Force Majeure, the Authority shall pay to the Concessionaire
Damages in an amount calculated at the rate of 0.1% (zero point one per cent) of the
Performance Security for each day’s delay until the fulfilment of such Conditions
Precedent, subject to a maximum of 20% (twenty per cent) of the Performance Security.

- Damages for delay by the Concessionaire

In the event that (i) the Concessionaire does not procure fulfilment of any or all of the
Conditions Precedent set forth in Clause 4.1.3 within a period of 90 (ninety) days from
the date of this Agreement, and (ii) the delay has not occurred as a result of failure to
fulfil the obligations under Clause 4.1.2 or other breach of this Agreement by the
Authority or due to Force Majeure, the Concessionaire shall pay to the Authority
Damages in an amount calculated at the rate of 0.3% (zero point three per cent) of the
Performance Security for each day’s delay until the fulfilment of such Conditions
Precedent, subject to 2 maximum of an amount equal to the Bid Security.




4.4  Deemed Termination upon delay

Without prejudice to the provisions of Clauses 4.2 and 4.3, the Parties expressly agree
that in the event the Appointed Date does not occur, for any reason whatsoever, within a
period of 180 (one hundred and eighty) days from the date of this Agreement or the
extended period provided in accordance with this Agreement, all rights, privileges, claims
and entitlements of the Concessionaire under or arising out of this Agreement shall be
deemed to have been waived by, and to have ceased with the concurrence of the
Concessionaire, and the Storage Agreement shall be deemed to have been terminated by
mutual agreement of the Parties. Provided, however, that in the event the delay in
occurrence of the Appointed Date is for reasons attributable to the Concessionaire, the
Performance Security of the Concessionaire shall be encashed and appropriated by the
Authority as Damages thereof.
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5.1

ARTICLE 5
OBLIGATIONS OF THE CONCESSIONAIRE

Obligations of the Concessionaire

Subject to and on the terms and conditions of this Agreement, the Concessionaire shall, at
its own cost and expense, procure finance for and undertake the design, engineering,
procurement, construction, operation and maintenance of the Storage Facility and
observe, fulfil, comply with and perform ail its obligations set out in this Agreement or
arising hereunder.

The Concessionaire shall comply with all Applicable Laws and Applicable Permits
(including renewals as required) in the performance of its obligations under this
Agreement.

Subject to the provisions of Clauses 5.1.1 and 5.1.2, the Concessionaire shall discharge
its obligations in accordance with Good Industry Practice and as a reasonable and prudent
person.

The Concessionaire shall install, operate and maintain the Storage Facility in accordance
with the Specifications and Standards and the Maintenance Requirements such that its
Availability is not less than 98% (ninety eight per cent) of the Storage Capacity during
any Accounting Year of the Concession Period (the “Normative Availability”). For the .
avoidance of doubt and by way of illustration, the Normative Availability for a designed
Storage Capacity of 10,000 (ten thousand) MT shall be 9,800 (nine thousand and eight
hundred) MT for an Accounting Year and where the context so requires, the Normative

»Availability for any month shall also be 9,800 (nine thousand and eight hundred) MT.

Explanation:

Availability of the Storage Capacity shall mean, the capacity available for storage of
Foodgrains in Silos, expressed as a percentage of the aggregate designed Storage
Capacity (the “Availability”) and shall include any deemed Availability in accordance
with the provisions of this Agreement. For the avoidance of doubt, any Storage Capacity
which is being utilised for storage of Foodgrains shall be included in the computation of
Availability. -

The Concessionaire shail, at its own cost and expense, in addition to and not in .
derogation of its obligations elsewhere set out in'this Agreement: -

(a)  make, or cause to be made, necessary applications to the relevant Government’
Instrumentalities with such particulars as may be required for obtaining -
Applicable Permits, other than those set forth in Clause 4.1.2, and obtain and keep
in force and effect such Applicable Permits in conformity with the Applicable
Laws;

. - o XEC“WR/
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52.1

(b) procure, as required, the appropriate proprietary rights, licences, agreements and
permissions for materiais, methods, processes and systems used or incorperated
into the Storage Facility;

(c) perform and fulfil its obligations under the Financing Agreements;

(d) make reasonable efforts to maintain harmony and good industrial relations arhong
the personnel employed by it or its Contractors in connectlon with the
performance of its obligations under this Agreement;

(e) ensure and procure that its Contracters comply with all Applicable Permits and
Applicable Laws in the performance by them of any of the Concessionaire’s
obligations under this Agreement;

6 not do or omit to do any act, deed or thing which may in any manner be violative
of any of the provisions of this Agreement or Applicable Laws;

(g) procure that all equipment and facilities comprising the Storage Facility are
operated and maintained in accordance with the Specifications and Standards,
Maintenance Requirements, Safety Requirements and Good Industry Practice;

() procure the Normative Availability of the Storage Capacity for use by and on

behalf of the Authority;

(i) support, cooperate with and facilitate the Authority in the implementation and
operation of the Project in accordance with the provisions of this Agreement; and

4] transfer the Storage Facility to the Authority upon Termmatlon of this Agreement
in accordance with the provisions thereof.

Obligations relating to Project Agreements

It is expressly agreed that the Concessionaire shall, at all times, be responsible and liable
for all its obligations under this Agreement notwithstanding anything contained in -the’
Project Agreements or any other agreement, and no default under any Project Agreement -
or agreement shall excuse the Concessionaire from its obligations or liability hereunder.

5.2. he Concessionaire shall submit to the Authority the drafts of all Project Agreements or
/augnﬁnendments or replacements thereto for its review and comments, and the Authority

shall have the right but not the obligation to undertake such review and provide its
comments, if any, to the Concessionaire within 15 {fifteen) days of the receipt of such
drafts. Within 7 (seven) days of execution of any Project Agreement or amendment

Managl irector MPWLC
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observation of the Authority and/ or its failure to review and/ or convey its observations
on any document shall not relieve the Concessionaire of its obligations and liabilities
under this Agreement in any manner nor shall the Authority be liable for the same in any
manner whatsoever.

5.2.3 The Concessionaire shall not make any addition, replacement or amendments to any of
the Financing Agreements without the prior written consent of the Authority if such
addition, replacement or amendment has, or may have, the effect of imposing or
increasing any financial liability or obligation on the Authority, and in the event that any
replacement or amendment is made without such consent, the Concessionaire shall not
enforce such replacement or amendment nor permit enforcement thereof against the
Authority. For the avoidance of doubt, the Authority acknowledges and agrees that it
shall not unreasonably withhold its consent for restructuring or rescheduling of the Debt
of the Concessionaire. '

5.2.4 The Concessionaire shall procure that each of the Project Agreements contains provisions
that entitle the Authority to step into such agreement, in its sole discretion, in substitution
of the Concessionaire in the event of Termination or Suspension (the “Covenant”). For
the avoidance of doubt, it is expressly agreed that in the event the Authority does not
exercise such rights of substitution within a period not exceeding 90 (ninety) days from
the Transfer Date, the Project Agreements shall be deemed to cease to be in force and
effect on the Transfer Date without any liability whatsoever on the Authority and the
Covenant shall expressly provide for such eventuality. The Concessionaire expressly
agrees to include the Covenant in all its Project Agreements and undertakes that it shall,
in respect of each of the Project Agreements, procure and deliver to the Authority an
acknowledgment and undertaking, in a form acceptable to the Authority, from the counter
party(ies) of each of the Project Agreements, whereunder such counter party(ies) shall
acknowledge and accept the Covenant and undertake 10 be bound by the same and not to
seek any relief or remedy whatsoever from the Authority in the event of Termination or
‘Suspension. ‘

5.2.5 Notwithstanding anything to the contrary contained in this Agreement, the
Concessionaire agrees and acknowledges that selection or replacement of an O&M
Contractor and execution of the O&M Contract shall be subject to the prior approval of
the Authority from national security and public interest perspective, the decision of the
Authority in this behalf being final, conclusive and binding on the Concessionaire, and
undertakes that it shall not give effect to any such selection or contract without prior
approval of the Authority. For the avoidance of doubt, it is expressly agreed that approval
&Hf the Authority hereunder shall be limited to national security and public interest

f perspective, and the Authority shall endeavour to convey its decision thereon
¥ expeditiously. It is also agreed that the Authority shall not be liable in any manner on
account of grant or otherwise of such approval and that such approval or denial thereof

QN shall not in any manner absolve the Concessionaire or its Contractors from any liability

N3 or obligation under this Agreement. v
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5.3  Obligations relating to Change in Ownership

5.3.1 The Concessionaire shall not undertake or permit any Change in Ownership, except with
the prior written approval of the Authority. For the avoidance of doubt, it is expressly
agreed that the obligation under this Clause 5.3.1 and the representation in Clause 7.1(k)
shall apply to the Concessionaire only in the event any person, together with its
Associates, holds 33% (thirty three per cent) or more of its paid up share capital as on the
date of submitting the Application in response to the Request for Qualification.

5.32 Notwithstanding anything to the contrary contained in this Agreement, the
Concessionaire agrees and acknowledges that:

(iy. all acquisitions of Equity by an acquirer, either by himself or with any person
acting in concert, directly or indirectly, including by transfer of the direct or
indirect legal or beneficial ownership or control of any Equity, in aggregate of not
less than 15% (fifieen per cent) of the total Equity of the Concessionaire; or

(it) acquisition of any control directly or indirectly of the Board of Directors of the
Concessionaire by any person either by himself or together with any person or
persons acting in concert with him,

shall constitute a Change in Ownership requiring prior approval of the Authority from _
national security and public interest perspective, the decision of the Authority in this
behalf being final, cenclusive and binding on the Concessionaire, and undertakes that it

shall not give effect to any such acquisition of Equity or control of the Board of Directors

of the Concessionaire without such prior approval of the Authority. For the avoidance of

doubt, it is expressly agreed that approval of the Authority hereunder shall be limited to

national security and public interest perspective, and the Authority shall endeavour to

convey its decisicn thereon expeditiously. It is also agreed that the Authority shall not be

liable in any manner on account of grant or otherwise of such approval and that such

approval or denial thereof shall not in any manner absolve the Concessionaire from any

liability or obligation under this Agreement.

For the purposes of this Clause 5.3 .2:

"(a)  the expression “acquirer”, “control” and “person acting in concert” shall have the
meaning ascribed thereto in the Securities and Exchange Board of India (Substantial
Acquisition of Shares and Takeover) Regulations, 2011 or any statutory re-enactment
thereof as in force as on the date of acquisition of Equity, or the control of the Board of
Directors, as the case may be, of the Concessionaire; T ‘

E.
=4

(b)  the indirect transfer or contro! of legal or beneficial ownership of Equity shall mean.
transfer of the direct or indirect beneficial ownership or control of any company ‘if
companies whether in India or abroad which results in the acquirer acquiring control'B%@ii; ,
the shares or voting rights of shares of the Concessionaire; and R

() power to appoint, whether by contract or by virtue of control or acquisition of shares of" ‘-

any company holding directly or through one or more companies (whether situate in
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5.5

India or abroad) the Equity of the Concessionaire, not less than half of the directors on
the Board of Directors of the Concessionaire or of any company, directly or indirectly
whether situate in India or abroad, having ultimate control of not less than 15% (fifteen
per cent) of the Equity of the Concessionaire shall constitute acquisition of control,
directly or indirectly, of the Board of Directors of the Concessionaire.

Obligafions relating to employment of foreign nationals

The Concessionaire acknowledges, agrees and undertakes that employment of foreign
personnel by the Concessionaire and/or its contractors and their sub-contractors shall be
subject to grant of requisite regulatory permits and approvals including
employment/residential visas and work permits, if any required, and the obligation to
apply for and obtain the same shall and will always be of the Concessionaire and,
notwithstanding anything to the contrary contained in this Agreement, refusal of or
inability to obtain any such permits and approvals by the Concessionaire or any of its
contractors or sub-contractors shall not constitute Force Majeure Event, and shall not in

any manner excuse the Concessionaire from the performance and discharge of its -

obligations and liabilities under this Agreement.
Obligations relating to employment of trained personnel

The Concessionaire shall ensure that the personnel engaged by it or by its Contractors in
the performance of its obligations under this Agreement are at all times properly trained
for their respective functions.

Obligations relating to medical aid

For providing aid and assistance in medical emergencies relating to the Storage Facility,
the Concessionaire shall set up and operate a medical aid post (the “Medical Aid Post™)
equipped to render first aid and to assist in accessing emergency medical aid from
hospitals in the vicinity.

Obligations relating to taxes

The Concessionaire shall pay, at all times during the subsistence of this Agreement, all
taxes, levies, duties, cesses and all other statutory charges-payable in respect of the
Storage Facility. Provided, however, that all payments made by the Concessionaire with
respect to service tax, value added tax or general sales tax, if any, levied on or in respect
of the Storage Services provided to the Authority shall be reimbursed by the Authority
upon receipt of particulars thereof.

Obligaticns relating to Storage operations

The Concessionaire shall at all times operate the Storage Facility in accg,rﬂance with
Applicable Laws, Good Industry Practice and the provisions of this Agreemeént.
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5.9  Branding of Storage Facility

The Storage Facility or any part thereof shall not be branded in any manner to advertise,
display or reflect the name or identity of the Concessionaire or its shareholders. The
Concessionaire undertakes that it shall not, in any manner, use the name or identity of the
Storage Facility to advertise or display its own identity, brand equity or business
interests, including those of its shareholders, save and except as may be necessary in the
normal course of business. For the avoidance of doubt, it is agreed that the
Concessionaire may display its own name at a spot where other public notices are
displayed. It is further agreed that the Storage Facility shall be known, promoted,
displayed and advertised by the name of Silo storage facility, Government of Madhya
Pradesh. ) ’
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ARTICLE 6
OBLIGATIONS OF THE AUTHORITY

6.1  Obligations of the Authority

6.1.1 The Authority shatl, at its own cost and expense undertake, comply with and perform all
its obligations set out in this Agreement or arising hereunder.

6.1.2 The Authority agrees to provide support to the Concessionaire and undertakes to observe,
comply with and perform, subject to and in accordance with the provisions of this
Agreement and the Applicable Laws, the following:

(2)

()

upon written request from the Concessionaire, and subject to the Concessionaire
complying with Applicable Laws, provide reasonable support and assistance to
the Concessionaire in procuring the Applicable Permits required from any
Government Instrumentality for implementation and operation of the Storage
Facility;

upon written request from the Concessionaire, provide reasonable assistance to
the Concessionaire in obtaining access to all necessary infrastructure facilities and
utilities, including water and electricity at rates and on terms no less favourable to
the Concessionaire than those generally available to commercial customers
receiving substantially equivalent services;

procure that no barriers are erected or placed on or about the Storage Facility by
any Government Instrumentality or persons claiming through or under it, except
for reasons of Safety Requirements, Emergency, national security, or law and
order;

make best endeavours to procure that no local Tax, toll or charge is levied or
imposed on the use of whole or any part of the Storage Facility;

assist the Concessionaire in procuring police assistance for remcval of trespassers
and for security on or at the Storage Facility;

not do or omit to do any act, deed or thing which may in any manner be violative
of any of the provisions of this Agreement;

support, cooperate with and facilitate the Concessionaire in the.implementation
and operation of the Project in accordance with the provisions of this Agreement
fid Applicable Laws; and ' '

upon written request from the Concessionaire and subject to the provisions of
Clause 5.4, provide reasonable assistance to the Concessionaire and any expatriate
personnel of the Concessionaire or its Contractors to cobtain applicable visas and
work permits for discharging their obligations under this Agreement and the
Project Agreements.
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ARTICLE 7
REPRESENTATIONS AND WARRANTIES

Representations and warranties of the Concessionaire

The Concessionaire represents and warrants to the Authority that:

(2)

(b)

(c)

@

()

(&

g
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it is duly organised and validly existing under the laws of India, and has full
power and authority to execute and perform its obligations under this Agreement
and to carry out the transactions contemplated hereby;

it has taken all necessary corporate and other actions under Applicable Laws to
authorise the execution and delivery of this Agreement and to validly exercise its
rights and perform its obligations under this Agreement;

along with its Associates, it has the financial standing and capacity to undertake
the Project in accordance with the terms of this Agreement;

this Agreement constitutes its legal, valid and binding obligation, enforceable
against it in accordance with the terms hereof, and its obligations under this

Agreement will be legally valid, binding and enforceable obligations against it in
accordance with the terms hereof;

it is subject to the laws of India, and hereby expressly and irrevocably waives any
immunity in any jurisdiction in respect of this Agreement or matters arising
thereunder including any obligation, liability or responsibility hereunder;

the information furnished in the Bid and as updated on or before the date of this
Agrecment is true and accurate in all respects as on the date of this Agrecment;

T*
'd‘.

the execution, delivery and performance of this Agreement will not conflict w1th

result in the breach of, constitute a default under, or accelerate performance' '

required by any of the terms of its Memorandum and Articles of Association {or .
those of any member of the Consortium} or any Applicable Laws or any
covenant, contract, agreement, arrangement, understanding, decree or order to

which it is a party or by which it or any of its properties or assets is bound or
affected;

there are no actions, suits, proceedings, or investigations pending or, to its

knowledge, threatened against it at law or in equity before any court or before any

other judicial, quasi-judicial or other authority, the outcome of which may resuit
in the breach of this Agreement or which individually or in the ‘aggregate may

result in any material impairment of its ability to perform any of its obhgétmns
under this Agreement;

T -
. T
’0

it has no knowledge of any violation or default with respect to any order, Witk
injunction or decree of any court or Government Instrumentality which may result

LLN




G0

(k)

@

(m)

mp/saf240813

in any material adverse effect on its ability to perform its obligations under this
Agreement and no fact or circumstance exists which may give rise to such
proceedings that would adversely affect the performance of its obligations under
this Agreement;

it has complied with Applicable Laws in all material respects and has not been
subject to any fines, penalties, injunctive relief or any other.civil or criminal
liabilities which in the aggregate have or may have a material adverse effect on its
ability to perform its obligations under this Agreement;

it shall at no time undertake or permit any Change in Ownership except in
accordance with the provisions of Clause 5.3; and that the M/s L T Foods
Limited, together with {its/their} Associates, hold not less than 33% (thirty three
per cent) of {its/their}issued and paid up Equity as on the date of this Agreement;
and that no Member of the Consortium whose technical and financial capacity
was evaluated for the purposes of pre-qualification and short-listing in response to
the Request for Qualification shall hold less than 26% (twenty-six per cent) of

such Equity for a period of 2 (two) years from the date of commercial operation
of the project;

M/s L T Foods LimitedAssociates have the financial standing and resources to
fund the required Equity and to raise the debt necessary for undertaking and
implementing the Project in accordance with this Agreement;

M/s L T Foods Limited is duly organised and validly existing under the laws of
the jurisdiction of its incorporation or registration, as the case may be, and has
requested the Authority to enter into this Agreement with ({itself/the
Concessionaire} pursuant to the ILetter of Award, and has agreed to and
unconditionally accepted the terms and conditions set forth in this Agreement;

all its rights and interests in the Storage Facility shall pass to and vest in the
Authority on the Transfer Date free and clear of all liens, claims and
Encumbrances, without any further act or deed on its part or that of the Authority,
and that none of the Project Assets shall be acquired by it, subject to any
agreement under which & security interest or other lien or Encumbrance is
retained by any person, save and except as expressly provided in this Agreement;

no representation or warranty by it contained herein or in any other document
furnished by it to the Authority or to any Government Instrumentality in relation
to Applicable Permits contains or will contain any untrue or misleading statement
of material fact or omits or will omit to state a material fact necessary to make
such representation or warranty not misleading;

no sums, in cash or kind, have been paid or will be paid, by it or on its behalf; to
any person by way of fees, commission or otherwise for securing the Concession
or entering into this Agreement or for influencing or attempting to influence any
officer or employee of the Authority in connection therewith; and

. - a‘. :"1.
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7.2

7.3

(@)  all information provided by the M/s L T Foods Limited in response to the Request
for Qualification and Request for Proposals or otherwise, is to the best of its
knowledge and belief, true and accurate in all material respects.

Representations and warranties of the Authority
The Authority represents and warrants to the Concessionaire that:

(a) it has full power and authority to execute, deliver and perform its obligations
under this Agreement and to carry out the transactions contemplated herein and
that it has taken all actions necessary to execute this Agreement, exercise its rights
and perform its obligations, under this Agreement;

(b) it has taken all necessary actions under the Applicable Laws to authorise the
execution, delivery and performance of this Agreement;

«©) it has the financial standing and capacity to perform its obligations under this
Agreement;

(d)  this Agreement constitutes a legal, valid and binding obligation enforceable
against it in accordance with the terms hereof;

(e) it has no knowledge of any violation or default with respect to any order, writ,
injunction or any decree of any court or any legally binding order of any

Government Instrumentality which may result in any material adverse effect on

the Authority’s ability to perform its obligations under this Agreement;

3] it has complied with Applicable Laws in all material regpects; and

(g) it has good and valid right to the Licensed Premises, and has power and authorityt

to grant a licence in respect thereto to the Concessionaire.

Disclosure

In the event that any occurrence or circumstance comes to the attention of either Party
that renders any of its aforesaid representations or warranties untrue or incorrect, such
Party shall immediately notify the other Party of the same. Such notification shall not
have the effect of remedying any breach of the representation or warranty that has been
found to be untrue or incorrect nor shall it adversely affect or waive any right, remedy or
obligation of either Party under this Agreement.

—
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8.1
8.1.1

8.1.2

8.1.3

ARTICLE 8
DISCLAIMER

Disclaimer

The Concessionaire acknowledges that prior to the execution of this Agrecment, the
Concessionaire has, after a complete and careful examination, made an independent
evaluation of the Request for Qualification, Request for Proposals, Scope of the Project,
Specifications and Standards, Site, existing structures, local conditions, physical qualities

of ground, subsoil and geology, and all information provided by the Authority or

obtained procured or gathered otherwise, and has determined to its satisfaction the
accuracy or otherwise thereof and the nature and extent of difficulties, risks and hazards
as are likely to arise or may be faced by it in the course of performance of its obligations
hereunder. The Authority makes no representation whatsoever, express, implicit or
otherwise, regarding the accuracy, adequacy, correctness, reliability and/or completeness
of any assessment, assumption, statement or information provided by it and the

Concessionaire confirms that it shall have no claim whatsoever against the Authority in
this regard.

The Concessionaire acknowledges and hereby accepts the risk of inadequacy, mistake or
error in or relating to any of the matters set forth in Clause 8.1.1 above and hereby
acknowledges and agrees that the Authority shall not be liable for the same in any
manner whatsoever to the Concessionaire, {the Consortium Members and their}
Associates or any person claiming through or under any of them.

The Parties agree that any mistake or error in or relating to any of the matters set forth in
Clause 8.1.1 above shall not vitiate this Agreement, or render it voidable.

In the event that either Party becomes aware of any mistake or error relating to any of the
matters set forth in Clause 8.1.1 above, that Party shall immediately notify the other
Party, specifying the mistake or error; provided, however, that a failure on part of the
Authority to give any notice pursuant to this Clause 8.1.4 shall not prejudice the
disclaimer of the Authority contained in Clause 8.1.1 and shall not in any manner shift to
the Authority any risks assumed by the Concessionaire pursuant to this Agreement.

Except as otherwise provided in this Agreement, all risks relatmg"to the Project shall be
borne by the Concessionaire and the Authority shall not be liable ifi &ny manner for such
risks or the consequences thereof.
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ARTICLE 9
PERFORMANCE SECURITY

9.1 Performance Security

9.1.1 The Concessionaire shall, for the performance of its obligations hereunder during the
Construction Period, provide to the Authority no later than 45 (forty five) days from the
date of this Agreement, an irrevocable and unconditional guarantee from a Bank for a
sum equivalent to Rs. 1.50 crore (Rupees one point five crore) in the form set forth in
Schedule-F (the “Performance Security”). Until such time the Performance Security is
provided by the Concessionaire pursuant hereto and the same comes into effect, the Bid
Security shall remain in force and effect, and upon such provision of the Performance
Security pursuant hereto, the Authority shall release the Bid Security to the
Concessionaire.

9.1.2 Notwithstanding anything to the contrary contained in this Agreement, in the event
Performance Security is not provided by the Concessionaire within a period of 45 ( forty
five) days from the date of this Agreement, the Authority may encash the Bid Security
and appropriate the proceeds thereof as Damages, and thereupen all rights, privileges,
claims and entitlements of the Concessionaire under or arising out of this Agreement
shall be deemed te have been waived by, and to have ceased with the concurrence of the
Concessionaire, and this Agreement shall be deemed to have been terminated by mutual
agreement of the Parties.

9.2  Appropriation of Performance Security

Upon occurrence of a Concessionaire Default or failure to meet any Condition Precedent,

the Authority shall, without prejudice to its other rights and remedies hereunder or in law,

be entitled to encash and appropriate the relevant amounts from the Performance Security

as Damages for such Concessionaire Default or failure to meet any Condition Precedent.

Upon such encashment and appropriation from the Performance Security, the

Concessionaire shall, within 15 (fifteen) days thereof, replenish, in case of partial

appropriation, to the original level of the Performance Security, and in case of

appropriation of the entire Performance Security provide a fresh Perforiance Security, as

the case may be, failing which the Authority shall be entitled to terminate this Agreement

in accordance with Article 37. Upon such replenishment or furnishing of a fresh

Performance Security, as the case may be, the Concessionaire shall be entitled to an

<‘additional Cure Period of 90 (ninety) dfys for remedying the Concessionaire Default or

& to meet any Condition Precedent, and in"the event of the Concessionaire not curing its

¢©  defauit or meeting such Condition Precedent within such Cure Pericd, the Authority shall

be entitled to encash and appropriate such Performance Security as Damages, and to
terminate this Agreement in accordance with Artiele 37.

Managing Director
M P Warahanging & Loaistics Corporation




SN

9.3  Release of Performance Security

9.4

9.5
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The Performance Security shall remain in force and effect for a period of one year from
the Appointed Date, but shall be released earlier upon the Concessionaire expending on
Project construction an aggregate sum that is not less than 40% (forty per cent) of the
Total Project Cost; provided, however, that the Performance Security shall not be
released if the Concessionaire is in breach of this Agreement. Upon request made by the
Concessionaire for release of the Performance Security along with the particulars which
establish satisfaction of the requirements specified under this Clause 9.3, the Authority
shall release the Performance Security forthwith.

Deemed Performance Security

The Parties expressly agree that upon release of the Performance Security. in accordance
with the provisions of Clause 9.3, a substitute Performance Security for a like amount
shall be deemed to be created under this Clause 9.4 for performance of the obligations by
the Concessionaire during the Agreement Period. The Performance Security created
hereunder shall comprise the payments accrued or payments due and payable
subsequently, as the case may be, to the Concessionaire under this Agreement and over
which the Authority shall have the first and-exclusive charge and shall be entitled to
appropriate any amount therefrom as if it is an appropriation from the Performance
Security under Clause 9.2. For the avoidance of doubt, the Parties agree that no
payments due to the Concessionaire under this Agreement shall be withheld by the .
Authority on account of the Performance Security created hereunder, save and except the
Damages or other amounts which are to be appropriated in accordance with the
provisions of this Agreement.

References to Performance Security

References to Performance Security occurring in this Agreement for and in respect of any
pericd prior to the delivery of the Performance Security by the Concessionaire to-the .
Authority, or in respect of any period subsequent to the expiry or release thereof, as the -

case may be, shall be construed solely for the purposes of calculating the amount of ~
Damages payable by the Concessionaire, and the amount so determined shall be
appropriated from the Bid Security or Deemed Performance Security, as the case may be.

BHOPAL _ o




ARTICLE 10
RIGHT OF WAY

10.1 The Site

The site of the Storage Facility shall comprise the land as described in Schedule-A, and in
respect of which the Right of Way shall be provided and granted by the Authority to the
Concessionaire as a licensee (the “Site”).

10.2 Licence, Access and Right of Way

10.2.1 The Authority hereby grants to the Concessionaire access to the Licensed Premises for
carrying out any surveys, investigations and soil tests that the Concessionaire may deem
necessary during the Development Period, it being expressly agreed and understood that
the Authority shall have no liability whatsoever in respect of survey, investigations and
tests carried out or work undertaken by the Concessionaire on or about the Premises
pursuant hereto in the event of Termination or otherwise.

10.22 In consideration of the Storage Services, this Agreement and the covenants and
warranties on the part of the Concessionaire herein contained, the Authority, in
. accordance with the terms and conditions set forth herein, hereby grants to the
Concessionaire, commencing from the Appointed Date, leave and licence rights in
respect of all the land (along with any buildings, constructions or immovable assets, if
any, thereon) hereto (the “Licensed Premises™), on an “as is where is” basis, free of any

Encumbrances, to develop, operate and maintain the said Licensed Premises, together

with all and singular rights, liberties, privileges, easements and appurtenances whatsoever
to the said Licensed Premises, hereditaments or premises or any part thereof belonging to
or in any way appurtenant thereto or enjoyed therewith, for the duration of the
Concession Period and, for the purposes permitted under this Agreement, and for no

g $ " other purpose whatsoever.

10.2.3 The licence, access and right of way granted by this Agreement to the Concessionaire
shall always be subject to existing rights of way and the Concessionaire shall perform its
obligations in a manner that the existing roads within the Site or an alternative thereof are
open to traffic at all times during the Concession Period.

10.2.4 It is expressly agreed that the licence granted hereunder shall terminate automatically and
forthwith, without the need for any actién to be taken by the Authority to terminate the
licence, upon the Termination of this Agreement for ary reason whatsoever. For the
£~'§‘:' avoidance of doubt, the Parties expressly agree that notwithstanding any temporary or
- permanent structures erected on the Licensed Premises by the Concessicnaire or its sub-
licensees, the licence in respect of the Licensed Premises shall automatically terminate,

g Q\ without any further act of the Parties, upon Termination of this Agreement.

a nominee) to be its true and lawful attorney, to execute and sign in the name of the
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The Concessionaire hereby irrevocably appoints the Authority (acting directly or through -
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Concessionaire a transfer or surrender of the licence granted hereunder at any time after
the Concession Period has expired or has been terminated earlier in terms hereof, a
sufficient proof of which will be the declaration of any duly anthorised officer of the
Authority, and the Concessionaire consents to it being registered for this purpose.

10.2.6 It is expressly agreed that trees on the Licensed Premises are property of the Authority
except that the Concessionaire shall be entitled to exercise usufructory rights thereon
during the Concession Period.

10.3 Procurement of the Licensed Premises

10.3.1 Pursuant to the nofice specified in Clause 4.12, the Authority Representative and the
Concessionaire shall, on a mutually agreed date and time, inspect the Licensed Premises
and prepare a memorandum containing an inventory of the Licensed Premises including
the vacant and unencumbered [and, buildings, structures, road works, trees and any other
immovable property on or attached to the Licensed Premises. Such memorandum shall
have appended thereto an appendix (the “Appendix”) specifying in reasonable detail
those parts of the Licensed Premises to which vacant access and Right of Way has not
been granted to the Concessionaire. Signing of the memorandum, in two counterparts
(each of which shall constitute an original), by the authorised representatives of the
Parties shall, subject to the provisions of Clause 10.2.2, be deemed to constitute a valid
licence and Right of Way to the Concessionaire for free and unrestricted use and
development of the vacant and unencumbered Licensed Premises during the Concession
Period under and in accordance with the provisions of this Agreement and-for no other
purpose whatsoever. For the avoidance of doubt, it is agreed that valid licence- apd Right
of Way with respect to the parts of the Licensed Premises as set forth in the Appendix

shall be deemed to have been granted to the Concessionaire upon vacant access ‘theleto :

being provided by the Authority to the Concessicnaire. J

10.3.2 Without prejudice to the provisions of Clause 10.3.1, the Parties hereto agree that on'ﬂjx ;

prior to the Appointed Date, the Authority shall have granted vacant access and Right; of

Way such that the Appendix shall not include more than 10% (ten per cent) of the tofal -

area of the Licensed Premises required and necessary for the Storage Facility, and in the
event Financial Close is delayed solely on account of delay in grant of such vacant access
and Right of Way, the Authority shall be liable to payment of Damages under and in
accordance with the provisions of Clause 4.2. For the avoidance of doubt, the Authority
acknowledges and agrees that the Appendix shal] not include any land which may
prevent the construction of any component of the Storage Facility that is mteoral to the
proper functioning of the Storage Facility.

10.3.3 On and after signing the memorandum referred to in Clause 10.3.1, and until the Transfel
Date, the Concessionaire shall maintain a round-the-clock vwll over the Licensed
Premises and shall ensure and procure that no encroachment thereon takes place, and iy

the event of any encroachment or occupatlon on any part thcreof the Concessmnalre ':_

removal at its cost and expenses.

f Engineer
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10.3.4 The Authority shall make best efforts to procure and grant, no later than 90 (ninety) days
from the Appointed Date, the Right of Way to the Concessionaire in respect of all land
included in the Annexure 1 of Schedule A and in the event of delay for any reason other
than Force Majeure or breach of this Agreement by the Concessionaire, it shall pay to the
Concessionaire Damages in a sum calculated at the rate of Rs. ,2000 (Rupees two
thousand) per day for every 500 (five hundred) square metres or part thereof,

commencing from the 91st (ninety first) day of the Appointed Date and until such Right
of Way is procured.

10.3.5 Upon receiving Right of Way in respect of any land included in the Appendix, the
Concessionaire shall complete the Construction Works thereon within a reasonable
period to be determined by the Independent Expert in accordance with Good Industry
Practice; provided that the issue of Provisional Certificate shall not be affected or delayed
on account of vacant access to any part of the Licensed Premises not being granted to the
Concessionaire or any construction on such part of the Licensed Premises remaining
incomplete on the date of Tests on account of the delay or denial of such access thereto.
For the avoidance of doubt, it is expressly agreed that Construction Works on- al! lands
for which Right of Way is granted within 90 (ninety) days of the Appointed Date shall be
completed before COD. It is also expressly agreed that completion of the respective
Construction Works within the time determined by the Independent Expert hereunder
shall be deemed to be Project Milestones for the purposes of levy and recovery of
Damages under and in accordance with the provisions of Clause 12.3.2.

uthority, on the terms and to the extent specified by the Authority, the additional land

required for ancillary buildings and Associated Services or for construction of works

specified in Change of Scope Order issued under Article 16, in accordance with this

e) Agreement and upon procurement, such land shall form part of the Licensed Premises

’ and vest in the Authority; provided that the Concessionaire may, by notice given to the

Authority ne later than 60 (sixty) days from the Appointed Date or the date of Change of

éb Scope Order, as the case may be, require the Authority to initiate and undertake

proceedings for acquisition of such land under the provisions of the Applicable Laws and

the Authority shall take all such steps as may be reasonably necessary for such land

& acquisition forthwith; provided further that the cost of land acquired under this Clause

10.3.6 shall be borne by the Authority in accordance with the Applicable Laws; plOV[ded

also that the land to be acquired by the Authority hereunder as a part of the Licehsed

Premises shall be deemed to be included in the Appendix referred to in this Clause 10.3

and dealt with accordingly, save and except that Damages for delay in procurement
thereof shall commence after a period of 270 {two hundred and seventy) days from the |
éé Appointed Date, instead of 90 (ninety) days as specified in Clause 10.3 4.

10.3?% Concessionaire shall, if so required by the Authority, procure on behalf of the

10.4 Premises to be free from Encumbrances

§" Subject to the provisions of Clause 10.3, the Licensed Premises shall be made available
by the Authority to the Concessionaire pursuant hereto free from all Encumbrances and
occupations and without the Concessionaire being required to make any payment to the
Authority on account of any costs, compensation, expenses and charges for the

anadfng Director
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acquisition and use of such Licensed Premises for the duration of the Concession Period,
except insofar as otherwise expressly provided in this Agreement. For the avoidance of
doubt, it is agreed that existing rights of way, easements, privileges, liberties and
appurtenances to the Licensed Premises shall not be deemed to be Encumbrances. It is
further agreed that the Concessionaire accepts and undertakes to bear any and all risks
arising out of the inadequacy or physical condition of the Licensed Premises.

10.5 Protectibn of Licensed Premises from encroachments

During the Concession Period, the Concessionaire shall protect the Licensed Premises
and the Storage Facility from any and all occupations, encroachments or Encumbrances,
and shall not place or create nor permit any Contractor or other person claiming through
or under the Concessionaire to place or create any Encumbrance or security interest over
all or any part of the Site or the Project Assets, or on any rights of the Concessionaire
therein or under this Agreement, save and except as otherwise expressly set forth in this
Agreement.

10.6 Special/teniporary right of way

The Concessionaire shall bear all costs and charges for any special or temporary right of
way required by it in connection with access to the Site. The Concessionaire shall obtain
at its cost such facilities on or outside the Site as may be required by it for the purposes of
the Storage Facility and the performance of its obligations under this Agreement.

10.7  Access to the Authority and Independent Eipert

The licence, right of way and right to the Site granted to the Concessionaire hereunder
shall always be subject to the right of access of the Authority and the Independent Expert
and their employees and agents for inspection, viewing and exercise of their rights ang

performance of their obligations under this Agreement. :

10.8  Geological and archaeological finds
It is expressly agreed that mining, geological or archaeological rights do not form part of

the licence granted to the Concessionaire under this Agreement and the Concessionaire
hereby acknowledges that it shall not have any mining rights or interest in the underlying

minerals, fossils, antiquities, structures or other remnants or things either of particular 3.

geological or archaeological interest and that such rights, interest and property on or..
under the Licensed Premises shall vest in and belong to the Authority or the concerned =, -
Government Instrumentality. The Concessionaire shall take all reasonable precautions to

6 ‘E prevent its workmen or any other person from removing or damaging such interest or

property and shall inform the Authority forthwith of the discovery thereof and comply
with such instructions as the Authority or the concerned Government Instrumentality may
reasonably give for the removal of such property. For the avoidance of doubt, it is agreed
that -any reasonable expenses incurred by the Concessionaire hereunder shall be
reimbursed by the Authority. It is also agreed that the Authority shall procure that the
instructions hereunder are issued by it or the concerned Government Instrumentality
within a reasonable period.
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11.1

11.2

11.3

ARTICLE 11
UTILITIES, ROADS AND TREES

Existing utilities and roads

Notwithstanding anything to the contrary contained herein, the Concessionaire shall
ensure that the respective entities owning the existing roads, right of way or utilities on,
under or above the Site are enabled by it to keep such utilities in continuous satisfactory
use, if necessary, by providing suitable temporary or permanent diversions with the
authority of the controlling body of that road, right of way or utility, and the Authority
shall, upon written request from the Concessionaire, initiate and undertake at the

Concessionaire’s cost, legal proceedings for acquisition of any right of way necessary for
such diversion.

Shifting of obstructing utilities

The Concessionaire shall, subject tc Applicable Laws and with assistance of the
Authority, undertake shifting of any utility including electric lines, water pipes and
telephone cables, to an appropriate location or alignment within or outside the Site if and
only if such utility causes or shall canse a material adverse effect on the construction,
operation or maintenance of the Storage Facility. The cost of such shifting shall be borne
by the Authority or by the entity owning such utility, if the Authority so directs, and in
the event of any delay in shifting thereof, the Concessionaire shall be excused for failure
to perform any of its obligations hereunder if such failure is a direct consequence of delay

on the part of the entity owning such electric lines, water pipes or telephone cables, as the
case may be. ,

Felling of trees

The Authority shall assist the Concessionaire in procuring the Applicable Permits for
felling of trees to be identified by the Concessionaire for this purpose if and only if such
trees cause a material adverse effect on the construction, operation or maintenance of the
Storage Facility. The cost of such felling shall be borne by the Concessionaire, and in the
event of any delay in felling thereof for reasons beyond the control of the Concessionaire,
it shall be excused for failure to perform any of its obligations hereunder if such faiture is
a direct consequence of delay in the felling of trees. For the avoidance of doubt, the
Parties hereto agree that the ownership rights to the felled trees shall vest in the legal
owner thereof and the felled trees shall be disposed in such manner and subject to such
conditions as the owner may reasonably determine.

it Engineer
M.P. Warehousing & Lugistics Crope —*-»
BHOPAL (M.P)

Managifig Director ] L oo
M P Warahousing & Logistics Corporation  maflasucre Je oo vms e o oo -



| ARTICLE 12
CONSTRUCTION OF STORAGE FACILITY

12.1 Obligations prior to commencement of construction
(¢ Prior to commencement of Construction Works, the Concessionaire shall:

(a) submit to the Authority and the Independent Expert its detailed design,
construction methodology, quality assurance procedures, and the procurement,
engineering and construction time schedule for completion of the Project in
accordance with the Project Completion Schedule as set forth in Schedule-G;

b appoint its representative duly authorised to deal with the Authority in respect of
pp P 1V ¥ ! ) P
‘ all matters under or arising out of or relating to this Agreement; and

(c) undertake, do and perform all such acts, deeds and things as may be necessary or
required before commencement of construction under and in accordance with this
Agreement, the Applicable Laws and Applicable Permits.

12.2 Drawings

. In respect of the Concessionaire’s obligations relating to the Drawings of the Storage
Facility as set forth in Schedule-H, the following shall apply:

(a) The Concessionaire shall prepare and submit, with reasonable promptness and in
such sequence as is consistent with the Project Completion Schedule, 3 (three)
copies each of all Drawings to the Independent Expert for review.

(b) By submitting the Drawings for review to the Independent Expert, the
Concessionaire shall be deemed to have represented that it has determined and
verified that the design and engineering, including the field construction criteria
related thereto, are in conformity with the Scope of the Project, Specifications and
Standards, Applicable Laws and Good Industry Practice.

% (© Within 15 (fifteen) days of the receipt of the Drawings, the Independent Expert .
shall review the same and convey its observations to the Concessionaire with
particular reference to their conformity or otherwise with the Scope of the Project

{ and the Specifications and Standards. The Concessionaire shall not be obliged to

await the observations of the Independent Expert on the Drawings submitted

E pursuant hereto beyond the said 15 (fifteen) days period and may begm or
continue Construction Works at its own discretion and risk.

(d) If the aforesaid observations of the Independent Expert indicate that the Drawings
are not in conformity with the Scope of the Project or the Specifications and

g observations, if any, within 7 (seven) days of recapt of the 1ev1sed Drawmg.[ Sy
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(e) No review and/or observation of the Independent Expert andfor its failure to
review and/or convey its observations on any Drawings shall relieve the
Concessionaire of its obligations and liabilities under this Agreement in any
manner. nor shall the Independent Expert or the Authority be liable for the same in
any manner.

(f) Without prejudice to the foregoing provisions of this Clause 12.2, the
Concessionaire shall submit to the Authority for review and comments, its
Drawings relating to the location and layout of the Storage Facility and general
arrangement drawings thereof and the Authority shall have the right but not the
obligation to undertake such review and provide its comments, if any, within 30
(thirty) days of the receipt of such Drawings. The provisions of this Clause 122
shall apply mutatis mutandis to the review and comments hereunder.

(g Within 90 (ninety) days of the Project Completion Date, the Concessionaire shall
furnish to the Authority and the Independent Expert a complete set of as-built
Drawings, in 2 (two) hard copies and in micro film form or in such other medium
as may be acceptable to the Authority, reflecting the Storage Facility as actually
designed, engineered and constructed, including an as-built survey illustrating the
layout of the Storage Facility and of the buildings and structures forming part of
the Site.

12.3 Construction of Storage Facility

1£:3.1 On or after the Appointed Date, the Concessionaire shall undertake construction of the

Storage Facility as specified in Schedule-B and Schedule-C, and in conformity with the
Specifications and Standards set forth in Schedule-D. The 365th (three hundred and sixty
fifth) day from the Appointed Date shall be the scheduled date for completion of the
Project (the “Scheduled Completion Date”) and the Concessionaire agrees and
undertakes that construction of the Storage Facility shall be completed on or before the
Scheduled Completion Date.

'512.'3.2 The Concessionaire shall construct the Storage Facility in accordance with the Project

Completion Schedule set forth in Schedule-G. In the event that the Concessionaire fails to

achieve any Project Miléstone within a period of 60 (sixty) days from the date set forth |
for such Project Milestone in Schedule-G, unless such failure has occurred due to Force

Majeure or for reasons solely attributable to the Authority, it shall pay Damages to the
Authority in a sum calculated at the rate of 0.2% (zero point two per cent) of the amount
«@f Performance Security for delay of each day until such Project Milestone is achieved,
provided that if any or all Project Milestones or the Scheduled Completion Date are
extended in accordance with the provisions of this Agreement, the dates set forth 'in
Schedule-G shall be deemed to be modified accordingly and the provisions of this
Agreement shall apply as if Schedule-G has been amended as above; provided further
that in the event Project Completion Date is achieved on or before the Scheduled
Completion Date, the Damages paid under this Clause 12.3.2 shall be refunded by the
Authority to the Concessionaire, but without any interest thereon. For the avoidance of
doubt, it is agreed that recovery of Damages under this Clause 12.3.2 shall be without
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prejudice to the rights of the Authority under this Agreement, including the right of
Termination thereof.

12.3.3 In the event that the Storage Facility is not completed within 180 (one hundred and
eighty) days from the Scheduled Completion Date, unless the delay is on account of
reasons solely attributable to the Authority or due to Force Majeure, the Authority shall
be entitled to terminate this Agreement.
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ARTICLE 13
MONITORING OF CONSTRUCTION

13.1 Menthly progress reports

During the Construction Period, the Concessionaire shall, no later than 7 (seven) days
after the close of each month, furnish to the Authority and the Independent Expert a
monthly report on progress of the Construction Works and shall promptly give such other
relevant information as may be required by the Independent Expert.

13.2 Inspection

During the Construction Period, the Independent Expert shall inspect the Storage Facility
at least once a month and make a report of such inspection (the “Inspection Report™)
stating in reasonable detail the defects or deficiencies, if any, with particular reference to
the Scope of the Project and Specifications and Standards. It shall send a copy of the
Inspection Report to the Authority and the Concessionaire within 7 (seven) days of such
inspection and upon receipt thereof, the Concessionaire shall rectify and remedy the
defects or deficiencies, if any, stated in the Inspection Report. Such inspection or
submission of Inspection Report by the Independent Expert shall not relieve or absolve
the Concessionaire of its obligations and liabilities hereunder in any manner whatsoever.

13.3 Tests

13.3.1 For determining that the Construction Works conform to the Specifications and
Standards, the Independent Expert shall require the Concessionaire to carry out or cause
to be carried out tests, at such time and frequency and in such manner as may be specified

the Independent Expert from time to time, in accordance with Good Industry Practice
for quality assurance. The size of sample for such tests shall, to the extent possible, not
& exceed 10% (ten per cent) of the quantity and/or number of tests that the owner or builder -
of such waorks would normally undertake in accordance with Good Industry Practice. The
5 \ Concessionaire shall, with due diligence, carry out or cause to be carried out all the tests
in accordance with the instructions of the Independent Expert and furnish the results
thereof to the Independent Expert. One half of the costs incurred on such tests, and to the
£ £ extent certified by the Independent Expert as reasonable, shall be reimbursed by the
Authority to the Concessionaire. For the avoidance of doubt, the costs to be incurred on
any test which is undertaken for determining the rectification of any defect or deficiency
in construction shall be borne solely by the Concessionaire.

kﬁf 13.32 In the event that results of any tests conducted under this Clause 13.3 establish any
efects or deficiencies in the Construction Works, the Concessionaire shall carry out
medial measures and furnish a report to the Independent Expert in this behalf. The
Independent Expert shall require the Concessionaire to carry out or cause to be carried
out tests to determine that such remedial measures have brought the Construction Works
into compliance with the Specifications and Standards, and the procedure set forth in this
Clause 13.3 shall be repeated until such Construction Works
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Specifications and Standards. For the avoidance of doubt, it is agreed that tests pursuant
to this Clause 13.3 shall be undertaken in addition to and independent of the tests that
shall be carried out by the Concessionaire for its own quality assurance in accordance
with Good Industry Practice. It is also agreed that a copy of the results of such tests shall
be sent by the Concessionaire to the Independent Expert forthwith. '

13.4 Delays during construction

Without prejudice to the provisions of Clause 12.3.2, if the Concessionaire does not
achieve any of the Project Milestones or the Independent Expert shall have reasonably
determined that the rate of progress of Construction Works is such that the Storage
Facility is not likely to be completed by the Scheduled Completion Date, it shall notify
the Concessionaire to this effect, and the Concessionaire shall, within 15 (fifteen) days of
such notice, by a communication inform the Independent Expert in reasonable detail
about the steps it proposes to take to expedite progress and the period within which it
shall achieve the Project Completion Date.

13.5 Suspension of unsafe Construction Works

13.5.1 Upon recommendation of the Independent Expert to this effect, the Authority may by

: notice require the Concessionaire to suspend forthwith the whele or any part of the
Construction Works if, in the reasonable opinion of the Authority, such work threatens
the safety of any person or property.

13.5.2 The Concessionaire shall, pursuant to the notice under Clause 13.5.1, suspend the
Construction Works or any part thereof for such time and in such manner as may be
specified by the Authority and thereupon carry out remedial measures to secure the safety
of suspended works and affected persons or properties. The Concessionaire may by
notice require the Independent Expert to inspect such remedial measures forthwith and
make a report to the Authorlty recommending whether or not the suspensmn-hereunder
may be revoked. Upon receiving the recommendations of the Independent Expert the
Authority shall either revoke such suspension or instruct the Concessionaire to carry.out
such other and further remedial measures as may be necessary in the reasonable oplmon o
of the Authorlty and the procedure set forth in this Clause 13.5 shall be repeated until, ghe,, '
suspension hereunder is revoked.

13.5.3 Subject to the provisions of Clause 34.7, all reasonable costs incurred for maintaining and
protecting the Construction Works or part thereof during the period of suspension (the
“Preservation Costs™), shall be borne by the Concessionaire; provided that if the
suspension has occurred as a result of any breach of this Agreement by the Authority, the
Preservation Costs shall be borne by the Authority.

13.5.4 If suspension of Construction Works is for reasons not attributable to the Congessionaire,
the Independent Expert shall determine any extensnon of the dates set forth in the PlO_]e .
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the event that the Scheduled Completion Date is extended pursuant hereto, the
Concession Period shall be deemed to be extended by a period equal in length to the
period of extension of the Scheduled Completion Date.

13.6 Video recording

During the Construction Period, the Concessionaire shall provide to the Authority for
every calendar quarter, a video recording, which will be compiled into a 3 (three) hour
compact disc or digital video disc, as the case may be, covering the status and progress of
Construction Works in that quarter. The first such video recording shall be provided to

the Authority within 7 (seven) days of the Appointed Date and thereafter, no [ater than 15
(fifteen) days after the close of each quarter.

: e L4 Logistics Corporation
MP. Wa\'ehOUSma 3 )"ggi eI



f’é
N

14.1

14.1.1

14.1.2

14.2

14.3.1
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ARTICLE 14
COMPLETION CERTIFICATE

Tests

No later than 30 (thirty) days prior to the likely completion of the Storage Facility, the
Concessicnaire shall notify the Independent Expert of its intent to subject the Storage
Facility to Tests. The date and time of each of the Tests shall be determined by the
Independent Expert in consultation with the Concessionaire, and notified to the Authority
whe may designate its representative to witness the Tests. The Concessionaire shall
provide such assistance as the Independent Expert may reasonably require for conducting
the Tests. In the event of the Concessionaire and the Independent Expert failing to
mutually agree on the dates for conducting the Tests, the Concessionaire shall fix the
dates by not less than 10 (ten) days notice to the Independent Expert.

All Tests shall be conducted in accordance with Schedule-1 at the cost and expense of the
Concessionaire. The Independent Expert shall observe, monitor and review the resuits of
the Tests to determine compliance of the Storage Facility with Specifications and
Standards and if it is reasonably anticipated or determined by the Independent Expert
during the course of any Test that the performance of the Storage Facility or any part
thereof does not meet the Specifications and Standards, it shall have the right to suspend
or delay such Test and require the Concessionaire to remedy and rectify the defects or
deficiencies. Upon completion of each Test, the Independent Expert shail provide to the
Concessionaire and the Authority copies of all Test data including detailed Test results.
For the avoidance of doubt, it is expressly agreed that the Independent Expert may
require the Concessionaire to carry out or cause to be carried out additional Tests, in
accordance with Good Industry Practice, for determining the compliance of the Storage.
Facility with Specifications and Standards,

Y

Completion Certificate AR

Upon completion of Construction Works, and the Independent Expert detenhin'ing the
Tests to be successful, it shall forthwith issue to the Concessionaire and the Authority a

certificate substantially in the form set forth in Schedule-]J (the “Completion
Certificate™).

Provisional Certificate

The Independent Expert may, at the request of the Concessionaire, issue a provisional
certificate of completion substantially in the form set forth in Schedule-J (the
“Provisional Certificate”) if the Tests are successful and the Storage Facility can bex,
safely and reliably placed in commercial operation though certain works or thmg&-
forming part thereof are outstanding and not yet complete. In such an event, the
Provisional Certificate shall have appended thereto a list of outstanding items signed
jointly by the Independent Expert and the Concessionaire (the “Punch List™); provided
that the Independent Expert shall not withhold the Provisional Certificate for reason of*
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any work remaining incomplete if the delay in completion thereof is attributable to the
Authority.

14.3.2 The Parties hereto expressly agree that a Provisional Certificate under this Clause 14.3

may, upon request of the Concessionaire to this effect, be issued if the Tests undertaken
in terms hereof establish that the Storage Facility can be safely and reliably placed in
commercial operation in accordance with the provisions of Clause 14.3.1. Upon issue of
such Provisional Certificate, the provisions of Article 15 shall apply to the completed part
of the Storage Facility.

144 Completion of Punch List items

14.4.1 All items in the Punch List, including any shortfall in Storage Capacity, shall be

)

pE

!

&

&

completed or rectified, as the case may be, by the Concessionaire within 90 (ninety) days
of the date of issue of the Provisional Certificate and for any delay thereafter, other than
for reasons solely attributable to the Authority or due to Force Majeure, the Authority
shall be entitled to recover Damages from the Concessionaire to be calculated and paid
for each day of delay until all items are completed, at the lower of (2) 0.1% (zero point
one per cent) of the Performance Security, and (b) 0.2% (zero point two per cent) of the
cost of completing such items as estimated by the Independent Expert. Subject to
payment of such Damages, the Concessionaire shall be entitled to a further period not
exceeding 120 (one hundred and twenty) days for completion of the Punch List items.
For the avoidance of doubt, it is agreed that if completion of any item is delayed for
reasons solely attributable to the Authority or due to Force Majeure, the completion date
thereof shall be determined by the Independent Expert in accordance with Good Industry
Practice, and such completion date shall be deemed to be the date of issue of the
Provisional Certificate for thie purposes of Damages, if any, payable for such item under
this Clause 14.4.1.

14.42 Upon completion of all Punch List items, the Independent Expert shall issue the

Completion Certificate. Failure of the Concessionaire to complete all the Punch List
items within the time set forth in Clause 14.4.1 for any reason, other than conditions
constituting Force Majeure or for reasons solely attributable to the Authority, shall entitle
the Authority to terminate this Agreement.-

14.4.3 Notwithstanding anything to the contrary contained in Clanse 14.4.2, the Parties hereto

expressly agree that the Completion Certificate shall, subject to the provisions of this
Agreement, be issued if the tested storage capacity is capable of providing at least 90% .
(ninety per cent) of Normative Availability; provided, however, that for every shortfall of
1% (one per cent) or part thereof as compared to the Normative Availability, the Fixed
Charge set forth in Clause 27.3 shall be deemed to be reduced by 1.5% (one point five -
per cent) thereof; provided further that upon reduction of the Fixed Charge hereunder, the =

Storage Capacity shall be deemed to be reduced in accordance with the capacity specified

in the Completion Certificate and the provisions of this Agreement shall apply as if the
Storage Capacity is the capacity determined herecunder. For the avoidance of doubt, the
fConcessionaire may at any time rectify the shortfall hereunder and require the
Independent Expert to issue a revised Completion Certificate under and in accordance
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14.5
14.5.1

14.5.2

14.7

with this Article 14 and the revised Completion Certificate, 1f any, shall be deemed to be
the Completion Certificate, from the date thereof, for the purposes of this Agreement,
including the determination of Fixed Charge.

Withholding of Provisional or Completion Certificate

[ the Independent Expert determines that the Storage Facility or any part thereof does not
conform to the provisions of this Agreement and cannot be safely and reliably placed in
commercial operation, it shall forthwith make a report in this behalf and send copies
thereof to the Authority and the Concessionaire. Upon receipt of such a report from the
Independent Expert and after conducting its own inspection, if the Authority is of the
opinion that the Storage Facility is not fit and safe for commercial service, it shall, within
7 (seven) days of receiving the aforesaid report, notify the Concessionaire of the defects
and deficiencies in the Storage Facility and direct the Independent Expert to withhold
issuance of the Provisional Certificate or the Completion Certificate, as the case may be.
Upon receipt of such notice, the Concessionaire shall remedy and rectify such defects or
deficiencies and thereupon Tests shall be undertaken in accordance with this Article 14.
Such procedure shall be repeated as necessary until the defects or deficiencies are
rectified.

Notwithstanding anything to the contrary contained in Clause 14.5.1, the Authority may,
at any time after receiving a report from the Independent Expert under that Clause, direct
the Independent Expert to issue a Provisional Certificate under Clause 14.3, and such
direction shall be complied forthwith.

Rescheduling of Tests

If the Independent Expert certifies to the Authority and the Concessionaire that it 1$ -

unable to issue the Completion Certificate or Provisional Certificate, as the case may be, .
because of events or circumstances on account of which the Tests could not be held or,
had to be suspended, the Concessionaire shall be entitled to re-schedule the Tests and”
hold the same as soon as reasonably practlcable Provided, however, that the
Concesionaire shall be excused for the delay in Tests arising hereunder if such delay is
not solely attributable to the Concessionaire. :

Phased completion of Storage Facility

The Storage Facility may, for the purposes of completion, be divided into 2 (two) distinct
sections, namely, section A comprising 2 (two) Silos; section B comprising the balance
Silos, and the Provisional Certificate may, at the request of the Concessionaire, be issued
separately for each of the 2 (two) sections. Upon issue of Provisional Certificate for any
of the aforesaid sections, such section shall enter into commercial service in accordance

with the provisions of Article 15, whereupon the Fixed Charge for Storage Capacity *

comprising such section shall become due and payable to the Concessionaire. For the
avoidance of doubt, the Parties agree that notwithstanding anything to the contraty -

N

contained in this Clause 14.7, the obligations contained in Clauses 12.3 and 15.2 shalld N

contmue to be bmdmﬂ on the Concessnonane The Pames furher aglee that upon
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the Storage Facility comprises of that section and the rights and obligations of the
Concessionaire for and in respect of that section shall be construed accordingly.

14.8 Safety certification prior to COD

The Concessionaire shall, not later than 1 (one) month prior to the likely COD, notify the
Authority and the Independent Expert of the compliance of Safety Requirements and
invite them to observe any or all the tests that may be specified by the Independent
Expert in accordance with Applicable Laws and Good Industry Practice to determine and
certify that the Storage Facility is safe for entering into commercial service, and the costs
of such tests shall be shared equally between the Concessionaire and the Authority;
provided that in case of failure in any test requiring repetition thereof, the cost of such
second or subsequent test shall be borne entirely by the Concessionaire.
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ARTICLE 15
ENTRY INTO COMMERCIAL SERVICE

15.1 Commercial Operation Date (COD)

15.1.1 The Storage Facility shall be deemed to be complete when the Completion Certificate or
the Provisional Certificate, as the case may be, is issued under the provisions of Article
I4 and the commercial operation date of the Storage Facility shalil, subject to the
provisions of Clause 15.1.2, be the date on which such Completion Certificate or the
Provisional Certificate is issued (the “COD”). The Storage Facility shall enter into
commercial service on COD whereupon the Concessionaire shall be entitled to demand
and collect the Fixed Charge in accordance with the provisions of Article 27, provided,
however, that the entry of Storage Facility into commercial service shall always be
subject to compliance with the provisions of Clause 14.8. For the avoidance of doubt, the
Parties expressly agree that if the Storage Facility is substantially completed but COD is
delayed solely for reasons attributable to the Authority, 20% (twenty per cent) of the
Fixed Charge shall be due and payable hereunder as if COD has occurred for the Project
or any section thereof, as the case may be.

15.1.2 The Parties expressly agree that the 1% (first) Harvest Season for and in respect of the
Storage Facility shall be deemed to commence on the 1* (first) day of April occurring
after completion of the Storage Facility and accordingly, COD of the Storage Facility
shall be deemed to occur on the 1* (first) day of April falling immediately after the date
of the Provisional Certificate or Completion Certificate, as the case may be. Provided,
however, that the Authority may, in its discretion, declare any date falling between the
date of Provisional Certificate or Completion Certificate, as the case may be, and the date
of commencement of the Harvest Season to be the COD.

15.2 Damages for delay

Subject to the provisions of Clanse 12.3, if Provisional Certificate or Completion
Certificate, as the case may be, is not issued prior to the 90" (ninetieth) day after the
Scheduled Completion Date, unless the delay is on account of reasons solely attributable”
to the Authority or due to Force Majeure, the Concessionaire shall pay Damages to the
Authority in a sum calculated at the rate of 0.25% (zero point two five per cent) of the
amount of Performance Security for delay of each day until the Provisional Certificate or
Completion Certificate, as the case may be, is issued.
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16.1

16.1.1

16.1.2

16.1.3

16.2

16.2.1

16.2.2

ARTICLE 16
CHANGE OF SCOPE

Change of Scope

The Authority may, notwithstanding anything to the contrary contained in this
Agreement, require the provision of additional works and services which are not included
in the Scope of the Project as contemplated by this Agreement (the “Change of Scope™).
Any such Change of Scope shall be made in accordance with the provisions of this
Article 16 and the costs thereof shall be expended by the Concessionaire and reimbursed
to it by the Authority in accordance with Clause 16.3.

If the Concessionaire determines at any time that a Change of Scope is necessary for
providing safer and improved Storage Services, it shall by notice in writing require the
Authority to consider such Change of Scope. The Authority shall, within 15 (fifteen) days
of receipt of such notice, either accept such Change of Scope with modifications, if any,
and initiate proceedings therefor in accordance with this Article 16 -or inform the
Concessionaire in writing of its reasons for not accepting such Change of Scope.

Any works or services which are provided under and in accordance with this Article 16
shall form part of the Storage Facility and the provisions of this Agreement shall apply
mutatis mutandis to such works or services.

Procedure for Change of Scope

In the event of the Authority determining that a Change of Scope is necessary, it shall
issue to the Concessionaire a notice specifying in reasonable detail the works and
services contemnplated thereunder (the “Change of Scope Notice™).

Upon receipt of a Change of Scope Notice, the Concessionaire shall, with due diligence,
provide to the Authority such information as is necessary, together with preliminary
Documentation in support of*

(2) the impact, if any, which the Change of Scope is likely to have on the Project
Completion Schedule if the works or services are required to be carried out during
the Construction Period; and

(b)  the options for implementing the proposed Change of Scope and the effect, if any,

each such option would have on the costs and time thereof, including a detailed. .

breakdown by work classifications specifying the material and labour costs’
¢ calculated in accordance with the schedule of rates applicable to .the works

premium/discount on such rates; provided that the cost™ inetrred by the
Concessionaire in providing such information shall be. reimbursed by the
Authority to the extent such cost is certified by the Indepen
reasonable.
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16.2.3 Upon receipt of information set forth in Clause 16.2.2, if the Authority decides to proceed
with the Change of Scope, it shall convey its preferred option to the Concessionaire, and
the Parties shall, with assistance of the Independent Expert, thereupon make good faith
efforts to agree upon the time and costs for implementation thereof. Upon reaching an
agreement, the Authority shall issue an order (the “Change of Scope Order”) requiring
the Concessionaire to proceed with the performance thereof. In the event that the Parties
are unable to agree, the Authority may, by issuing a Change of Scope Order, require the
Concessionaire to proceed with the performance thereof pending resolution of the
Dispute, or carry out the works in accordance with Clause 16.5.

o 16.2.4 The provisions of this Agreement, insofar as they relate to Construction Works and Tests,
shall apply mutatis mutandis to the works undertaken by the Concessionaire under this
Article 16.

16.3 Payment for Change of Scope

Within 7 (seven) days of issuing a Change of Scope Order, the Authority shall make an
advance payment to the Concessionaire in a sum equal to 20% (twenty per cent) of the
cost of Change of Scope as agreed hereunder, and in the event of a Dispute, 20% (twenty
per cent) of the cost assessed by the Independent Expert. The Concessionaire shall, after
commencement of work, present to the Authority bills for payment in respect of the
. works in progress or completed works, as the case may be, supported by such
~ Documentation as is reasonably sufficient for the Authority to determine the accuracy -
thereof. Within 30 (thirty) days of receipt of such bills, the Authority shall disburse to the
Concessionaire such amounts as are certified by the Independent Expert as reasonable
and after making a proportionate deduction for the advance payment made hereunder,
and in the event of any Dispute, final adjustments thereto shall be made under and in
accordance with the Dispute Resolution Procedure.

16.4 Restrictions on certain works

16.4.1 Notwithstanding anything to the contrary contained in this Article 16, but subject to the
provisions of Clause 16.4.2, the Authority shall not require the Concessionaire to
undertake any works or services if such works or services are likely to delay completion
of the Storage Facility by the Scheduled Completion Date; provided that in the event that
the Authority considers such works or services to be essential, it may issue a Change of
Scope Order, subject to the condition that the works forming part of or affected by such
Order shall not be reckoned for purposes of determining completion of the Storage
Facility and issuing the Provisional Certificate.

16.4.2

5 11

Notwithstanding anything to the contrary contained in this Article 16, the Concessionaire
shall be entitled to nullify any Change of Scope Order if it causes the cumulative costs
relating to all the Change of Scope Orders to exceed 5% (five per cent) of the, Total

Project Cost in any continuous period of 3 (three) years immediately precedmg the date )
of such Change of Scope Order or if such cumulative costs exceed 20% (twenty" peﬁtent) e
of the Total Project Cost at any time during the Concession Period. I i
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16.5

16.5

Power of the Authority to undertake weorks

.1 Notwithstanding anything to the contrary contained in Clauses 16.1.1, 16.2 and 16.3, the
Authority may, after giving notice to the Concessionaire and considering its reply thereto,
award any works or services, contemplated under Clause 16.1.1, to any person on the
basis of open competitive bidding; provided that the Concessionaire shall have the option
of matching the first ranked bid in terms of the selection criteria, subject to payment of
1% (one per cent) of the bid amount to the Authority®, and thereupon securing the award
of such works or services. For the avoidance of doubt, it is agreed that the Concessionaire
shall be entitled to exercise such option only if it has participated in the bidding process
and its bid does not exceed the first ranked bid by more than 10% (ten per cent) thereof.
It is also agreed that the Concessionaire shall provide access, assistance and cooperation
to the person who undertakes the works or services hereunder.,

16.5.2 The works undertaken in accordance with this Clause 16.5 shall conform to the

16.6

Specifications and Standards and shail be carried out in a manner that minimises the
disruption in operation of the Storage Facility. The provisions of this Agreement, insofar
as they relate to Construction Works and Tests, shall apply mutatis mutandis to the works
carried out under this Clause 16.5.

Reduction in Scope of the Project

16.6.1 If the Concessionaire shail have failed to complete any Construction Works on account of

Force Majeure or for reasons solely attributable to the Authority, the Authority may, in its .

discretion, require the Concessionaire to pay 80% (eighty per cent) of the sum saved-
therefrom, and upon such payment to the Authority, the obligations of the Concessionaire
in respect of such works shall be deemed to have been fulfilled. For the avoidance of
doubt, it is agreed that in the event such reduction in Scope of the Project causes or will
cause a reduction in net after-tax return of the Concessionaire, the Parties shall meet, as
soon as reasonably practical, and agree on a full or partial waiver of the aforesaid
payment of 80% (eighty per cent) so as to place the Concessionaire in the same financial
position as it would have enjoyed had there been no reduction in Scope of the Project,
and for this purpose, the Parties shall conform to the provisions of Clause 41.3. It is
further agreed that the liability of the Authority under this Clause 16.6 shall not extend
beyond waiver of the aforesaid 80% (eighty per cent). It is also agreed that in the event of
a dispute, the Dispute Resolution Procedure shall apply. '

16.6.2 For determining the obligations of the Concessionaire under this Clause 16.6, the

»

provisions of Clauses 16.1, 16.2 and 16.4 shall apply mutatis mutandis, and upon issue of
Change of Scope Order by the Authority hereunder, the Concessionaire shall pay
& forthwith the sum specified therein. -

. 'o@ﬁ
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ARTICLE 17
"OPERATION AND MAINTENANCE

17.1 O&M obligations of the Concessionaire

17.1.1 During the Operation Period, the Concessionaire shall operate and maintain the Storage
Facility in accordance with this Agreement either by itself, or through the O&M
Contractor and if required, modify, repair or otherwise make improvements to the
Storage Facility to comply with the provisions of this Agreement, Applicable Laws and
Applicable Permits, and conform to Specifications and Standards and Good Industry
Practice. The obligations of the Concessionaire hereunder shall include:

(@

(b)

(©)

(e)
®

(2

)

ﬂ' mplsa/240813
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ensuring safe, hygienic and efficient storage of Foodgrains in the Storage
Facility, including prevention of loss or damage thereto, during normal operating
conditions;

undertaking operation and maintenance of the Storage Facility in an efficient,
coordinated and economical manner, in compliance with the Standards and
Specifications, and procure Availability of the Storage Capacity to the Authority
in accordance with the provistons of this Agreement and Applicable Laws;

procuring that the Awailability of the Storage Capacity is not less than the ~
Normative Availability,

minimising disruption to storage and movement of Foodgrains in the event of
accidents or other incidents affecting the safety and use of the Storage Facility by
prov1d1ng a rapid and effective response and maintaining liaison with emervency
serv1ces of the State;

. carrying out periodic preventive maintenance of the Storage Facility;

undertaking routine maintenance including prompt repairs of all elements and

"components of the Storage Facility so as to ensure compliance with the

Maintenance Requirements and the Specifications and Standards;

undertaking major maintenance including Major Overhaul, replacement of
components and parts, repairs to structures, and repairs and refurbishment of
associated facilities including equipment,

preventmg, with the asmstance of the concemned law enforcement agenc1es any
encroachments on, or unauthorised entry to the Storage Facility;

protection of the environment and provision of equipment and materials therefor; -
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17.1.2

17.1.3

() operation and maintenance of all communication, control and administrative
systems necessary for the efficient operation of the Storage Facility and for
providing Storage Services;

(k)  maintaining a public relations unit to interface with and attend to suggestions
from the Users, government agencies, media and other agencies;

{ complying with Safety Requirements in accordance with Clause 17.16;

(m) operation and maintenance of all Project Assets diligently and efficiently and in
accordance with Good Industry Practice; and

(n) maintaining reliability in operating the Storage Facility.

The Concessionaire shall remove promptly from the Storage Facility all surplus
construction machinery and materials, waste materials (including hazardous materials and
waste water), rubbish and other debris (including, without limitation, accident debris) and
keep the Storage Facility in a clean, tidy and orderly condition, and in conformity with
the Applicable Laws, Applicable Permits and Good Industry Practice.

The Concessionaire shall maintain, in conformity with Good Industry Practice, all
stretches of approach roads or other structures situated on the Licensed Premises.

17.1.4 If the Concessionaire fails to comply with any directions issued by the Authority or any

17.2

17.3

17.3.1

Government Instrumentality acting under any Applicable Laws, as the case may be, and
is liable to pay a penalty under the provisions of Applicable Laws, such penalty shali be
borne solely by the Concessionaire, and shall not be claimed from the Authority. For the
avoidance of doubt, payment of any penalty under the provisions of Applicable Laws
shall be in addition to, and independent of the Damages payable under this Agreement.

Maintenance Requirements

The Concessionaire shall procure that at all times during the Operation Period, the

Storage Facility conforms to the maintenance requirements set forth in Schedule-K (the -

“Maintenance Requirements™).

Maintenance Manual

No later than 90 (ninety) days prior to the Scheduled Completion Date, the
Concessionaire shall, in consultation with the Independent Expert, evolve a repair, -
operation and maintenance manual (the “Maintenance Manual™) for the regular and
preventive maintenance of the Storage Facility in conformity with the Specifications and

gg* Standards, Maintenance Requirements, Safety Requirements and Good Industry Practice,
A

and shall provide 5 (five) copies thereof to the Authority and 2 (two) copies to the
Independent Expert. The Maintenance Manual shall be revised and updated once every 3
(three) years and the provisions of this Clause 17.3 shall apply, mutatis imitandis, to such
revision. o
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17.3.2 Without prejudice to the provision of Clause 17.3.1, the Maintenance Manual shall, in
particular, include provisions for maintenance of Project Assets and shall provide for life
cycle maintenance, routine maintenance and restorative maintenance which may be
reasonably necessary for maintenance and repair of the Project Assets, including
replacement thereof, such that its overall condition conforms to Good Industry Practice.

17.4 Maintenance Programme

17 4.1 On or before COD and no later than 45 (forty five) days prior to the beginning of each
Accounting Year during the Operation Period, as the case may be, the Concessionaire
shall provide to the Authority and the Independent Expert, its proposed annual
programme of preventive, urgent and other scheduled maintenance (the “Maintenance
Programme”) to comply with the Maintenance Requirements, Maintenance Manual and
Safety Requirements. Such Maintenance Programme shall include:

(a) preventive maintenance schedule;
b) arrangements and procedures for carrying out urgent repairs;

() criteria to be adopted for deciding maintenance needs;

(d) intervals and procedures for carrying out inspection of all elements of the Storage
Facility;
(e) intervals at which the Concessionaire shall carry out periodic maintenance;

{H arrangements and procedures for carrying out safety related measures;
(g)  intervals for major maintenance works and the scope thereof; and
(h) intervals for carrying out intermediate and periodic overhaul of the equipment.

Provided that the Maintenance Programme shall not schedule any closure or overhaul at ;
any time during the Harvest Season.

.

17.42 Within 15 (fifteen) days of receipt of the Maintenance Programme, the Independent: ° )
Expert shall review the same and convey its comments to the Concessionaire with 7 * "~
particular reference to its conformity with the Maintenance Requirements, Maintenance
Manual and Safety Requirements. _ %

17.4.3 The Concessionaire may modify the Maintenance Programme as may be reasonable in -
the circumstances, and the procedure specified in Clauses 17.4.1 and 17.4.2 shall apply‘ -
mutatis mutandis to such modifications. o 3

17.4.4 Any maintenance carried out by the Concessionaire as per the Maintenance Pr. ogramlgg

under this Clause 17.4 or as notified to the Authority under the prov151ons of Clausf'_
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17.5

arising out of Scheduled Maintenance shall be deemed as Non-Availability of Storage
Capacity.

Major Overhaul

17. 5.1 The Concessionaire may, as and when necessary, undertake Major Overhaul of a Silo, but

17.5.2

17.5.3

17.6

17.6.1

7.6.2

in no case more than once in every 5 (five) years, in accordance with a schedule to be
notified by the Concessionaire to the Authority, at least 1 (one) year in advance, and
requiring the Authority to evacuate Foodgrains from such Silo prior to the scheduled date
of commencement of Major Overhaul. Provided that a Major Overhaul shall not be
scheduled during the Harvest Season or during a period of 6 (six) months following the
Harvest Season. For the avoidance of doubt, unless the Parties mutually agree, not more
than 1 {one) Silo shall be subjected to a Major Overhaul during the course of an
Accounting Year.

The Normative Availability of the Storage Facility shall be deemed to be reduced during
the period of Major Overhaul and such reduction shall bear the same proportion as the
capacity of the Silo being subjected to Major Overhaul does to the Storage Capacity.

The Fixed Charge due and payable to the Concessionaire shall be reduced proportionately
to the extent of reduction in Availability of the Storage Facility during the period of
Major Qverhaul. For the avoidance of doubt, the Parties agree that the evacuation of a
Silo shall cause disruption in the operations of the Authority and consequently, the
Concessionaire shall be liable to pay Damages equal to 25% (twenty five per cent) of the
Fixed Charge payable for a period of 1 (one) month following the recommissioning. of
such Silo. '

Safety, breakdowns and accidents

The Concessionaire shall ensure safe conditions for the Authority and Users, and in the
event of unsafe conditions, damage, breakdowns and accidents, it shall follow the
relevant operating procedures and undertake removal of obstruction and debris without
delay. Such procedures shall conform to the provisions of this Agreement, Applicable
Laws, Applicable Permits and Good Industry Practice.

The Concessionaire’s responsibility for rescue operations on the Storage Facility shall
include safe evacuation of all persons from the affected area as an initial response to any
particular incident and shall also include prompt removal of debris or any other
obstruction, which may endanger or interrupt the safe operations of the Storage Facility.

De-commissioning due to Emergency

If, in the reasonable opinion of the Concessionaire, there exists an Emergency which
warrants de-commissioning and closure of the whole or any part of the Storage Facility,
* the Concessionaire shall be entitled to de-commission and close the whole or any part of
the Storage Facility for so long as such Emergency and the consequences thereof warrant;
provided that such de-commissioning and particulars thereof shall be notified by the ,

A




o“‘°

17.7.2

17.1.3

17.8

17.8.1

17.82

17.8.3

17.9

~ Availability of Storage Capacity and excluded from the computation of Availability.
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Concessionaire to the Authority without any delay, and the Concessionaire shall
diligently carry out and abide by any reasonable directions that the Authority may give
for dealing with such Emergency.

The Concessionaire shall re-commission the Storage Facility or the affected part thereof
as quickly as practicable after the circumstances leading to its de-commissioning and
closure have ceased to exist or have so abated as to enable the Concessionaire to re-
commission the Storage Facility and shall notify the Authority of the same without any
delay.

Any de-commissioning or closure of any part of the Storage Facility and the re-
commissioning thereof shall, as soon as practicable, be brought to the notice of affected
persons by means of public announcements/notice.

Section closure

Upon notice given by the Autharity to this effect prior to commencement of an
Accounting Year, the Concessionaire shall, save and except as provided in Clause 17.7,
not schedule a closure of any part of the Storage Facility at any time during a continuous
period of 180 (one hundred and eighty) days as may be specified by the Authority for and
in respect of such Accounting Year.

Save and except as provided in Clause 17.7, the Concessionaire shall not shut down or
close any part of the Storage Facility for undertaking maintenance or repair works not
forming part of the Maintenance Programme, except with the prior written approval of
the Authority. Such approval shall be sought by the Concessionaire through a written
request to be made to the Authority at least 7 (seven) days before the proposed closure of
such section and shall be accompanied by particulars thereof. Within 3 (three) days of
receiving such request, the Authority shall grant permission with such modifications as it
may deem necessary. :

Upon receiving the permission pursuant to Clause 17.8.2, the Concessionaire shall be-

entitled to shut down the designated section for the period specified therein, and in the
event of any delay in re-opening such section, the Concessionaire shall pay Damages to
the Authority calculated at the rate of 1% (one per cent) of the Fixed Charge for each- day
of delay until the section has been re-opened for operations.

Unscheduled Maintenance

Any maintenance, repair or rectification of the Storage Facility not forming part of
Scheduled Maintenance shall be deemed to be unscheduled maintenance (the : ™

“Unscheduled Maintenance”). For the avoidance of doubt, it is agreed that any
maintenance arising out of de-commissioning and Forced Closure of the whole or any
part of the Storage Facility under the provisions of Clause 17.7 shall be deemed to_be
Unscheduled Maintenance. It is further agreed that any closure, suspension or reduction
of Storage Capacity arising out of Unscheduled Maintenance shall be deemed as Non-
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17.10 Damages for breach of maintenance obligations

17.10.11n the event that the Concessionaire fails to repair or rectify any defect or deficiency set
forth in the Maintenance Requirements within the period specified therein, it shall be
deemed to be in breach of this Agreement and the Authority shall be entitled to recover
Damages, to be calculated and paid for each day of delay until the breach is cured, at the
higher of (a) 1% (one per cent) of the Fixed Charge, and (b) 0.1% (zero point one per
cent) of the cost of such repair or rectification as estimated by the Independent Expert.
Recovery of such Damages shall be without prejudice to the rights of the Authority under
this Agreement, including the right of Termination thereof.

17.10.2The Damages set forth in Clause 17.10.]1 may be assessed and specified forthwith by the

Independent Expert; provided that the Authority may, in its discretion, demand a smaller

sum as Damages, if in its opinion, the breach has been cured promptly and the

Concessionaire is otherwise in compliance with its obligations hereunder. The

“Concessionaire shall pay such Damages forthwith and in the event that it contests such
Damages, the Dispute Resolution Procedure shall apply.

17.11 Authority’s right to take remedial measures

17.11.1 In the event the Concessionaire does not maintain and/or repair the Storage Facility or
any part thereof in conformity with the Maintenance Requirements, the Maintenance
Manual or the Maintenance Programme, as the case may be, and fails to commence
remedial works within 15 (fifteen) days of receipt of the O&M Inspection Report or a
notice in this behalf from the Authority or the Independent Expert, as the case may be,
the Authority shall, without prejudice to its rights under this Agreement including
Termination thereof, be entitled to undertake such remedial measures at the risk and cost
of the Concessionaire, and to recover its cost from the Concessionaire. In addition to
recovery of the aforesaid cost, a sum equal to 20% (twenty per cent) of such cost shall be
paid by the Concessionaire to the Authority as Damages. For the avoidance of doubt, the
right of the Authority under this Clause 17.11.1 shall be without prejudice to its rights
and remedies provided under Clause 17.10.

Authority the right, to recover the costs and Damages specified in Clause 17.11.1 from
any payments due to the Concessionaire from time to time.

4 17.12 Overriding powers of the Authority
17.12.1 If in the reasonable opinion of the Autherity, the Concessionaire is in material breach of

6‘ g g 17.11.2 The Authority shall have the right, and the Concessionaire hereby expressly grants to the

its obligations under this Agreement and, in particular, the Maintenance Requirements,
and such breach is causing or likely to cause material hardship or danger to any person

g property, the Authority may, without prejudice to any of its rights under this .

A greement including Termination thereof, by notice require the Concessionaire to take
¢S reasonable measures immediately for rectifying or removing such hardship or danger, as

@g? the case may be. '
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17.12.2 In the event that the Concessionaire, upon notice under Clause 17.12.1, fails to rectify or
remove any hardship or danger within a reasonable period, the Authority may exercise
overriding powers under this Clause 17.12.2 and take over the performance of any or all
the obligations of the Concessionaire to the extent deemed necessary by it for rectifying
or removing such hardship or danger; provided that the exercise of such overriding
powers by the Authority shall be of no greater scope and of no longer duration than is
reasonably required hereunder; provided further that any costs and expenses incurred by
the Authority in discharge of its obligations hereunder shall be deemed to be O&M
Expenses, and the Authority shall be entitled to recover them from the Concessionaire in
accordance with the provisions of Clause 17.11 along with the Damages specified ) f
therein.

17.12.3 In the event of a naticnal emergency, civil commotion or any other act specified in
Clause 34.3, the Authority may take over the performance of any or all the obligations
of the Concessionaire to the extent deemed necessary by it, and exercise such control
over the Storage Facility or give such directions to the Concessionaire as may be
deemed necessary; provided that the exercise of such overriding powers by the
Authority shall be of no greater scope and of no longer duration than is reasonably
required 1n the circumstances which caused the exercise of such overriding power by the
Authority. For the avoidance of doubt, it is agreed that the consequences of such action
shall be dealt in accordance with the provisions of Article 34. It is also agreed that the
Concessionaire shall comply with such instructions as the Authority may issue in -
pursuance of the provisions of this Clause 17.12.3, and shall provide assistance and
cooperation to the Authority, on a best effort basis, for performance of its obligations
hereunder.

17.13 Restoration of loss or damage to the Storage Facility

Save and except as otherwise expressly provided in this Agreement, in the event that the+
Storage Facility or any part thereof suffers any loss or damage during the Concession:
Period from any cause whatsoever, the Concessionaire shall, at its cost and expense,
rectify and remedy such loss or damage forthwith so that the Storage Facility conforms to
the provisions of this Agreement.

By

17.14 Modifications to the Storage Facility L

The Concessionaire shall not carry out any material modifications to the Storage Facility
save and except where such modifications are necessary for the Storage Facility to ‘
operate in conformity with the Specifications and Standards, Maintenance Requirements, j
Good Industry Practice and Applicable Laws; provided that the Concessionaire shall ‘
notify the Independent Expert of the proposed modifications along with particulars L
thereof at least 15 (fifteen) days before commencing work on such modifications and '
shall reasonably consider any suggestions that the Independent Expert may-make within
5 15 (fifteen) days of receiving the Concessionaire’s proposal. For the avoidanée, of doubt,
g ‘5 : if any modification to the Storage Facility has a material effect on the safety th:é:reo’ﬁﬂoy

the safety of users and other persons, the same shall be subjected to the tests apd?
certification specified in Clause 14.8. For the avoidance of doubt, all modifications
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17.15

17.16

hereunder shall comply with the Safety Requirements, Specifications and Standards,
Applicable Laws, Good Industry Practice and the provisions of this Agreement.

Excuse from performance of obligations

The Concessionaire shall not be considered in breach of its obligations under this
Agreement if Non-Availability of the whole or any part of the Storage Facility is on
account of any of the following for the duration thereof:

{a) an event of Force Majeure;

{b)  measures taken to ensure the safe use of the Storage Facility except when unsafe
conditions occurred because of failure of the Concessionaire to perform its
obligations under this Agreement; or

(c) compliance with a request from the Authority or the directions of any
Government Instrumentality, the effect of which is to close all or any part of the

Storage Facility:

Provided, that any such Non-Availability and particulars thereof shall be notified by the
Concessionaire to the Authority without any delay:

Provided further that the Concessionaire shall ensure and procure Availability of all
unaffected parts of the Storage Facility provided they can be operated safely.

Safety Requirements

17.16.1The Concessionaire shall comply with the provisions of this Agreement, Applicable Laws

and Applicable Permits and conform to Good Industry Practice for securing the safety of
the Storage Facility, Users and other persons present in the premises. In particular, the
Concessionaire shall develop, implement and administer a surveillance and safety
programme for providing a safe environment on or about the Storage Facility, and shall
comply with the safety requirements set forth in Schedule-L. (the “Safety
Requirements™). : '

17.16.2All costs and expenses arising out of or relating to Safety Requirements shall be borne by

17.17

the Concessionaire.
Barriers and diversions

The Authority shall procure that during the Operation Period, no barriers are erected or
placed by any Government Instrumentality on the approach to or exit from the Storage
Facility except for reasons of Emergency, national security, or law and order. The
Authority shall also make best endeavours to procure that no Government Instrumentality -
shall undertake or cause to be undertaken, except for reasons of Emergency, national

security or law and order, any diversions, or closing down of approach roads to the

Storage Facility that may cause a material adverse effect on the movement to and
the Storage Facility.
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Advertising on the Storage Facility

The Concessionaire shall not undertake or permit any form of commercial advertising,
display or hoarding at any place on the Site if such advertising, display or hoarding
violates Applicable Laws. All advertising on the Storage Facility shall also conform to
Good Industry Practice.
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18.1

ARTICLE 18
MONITORING OF OPERATION AND MAINTENANCE

Monthly status reports

18.1.1 The Concessionaire shall, no later than 7 (seven) days after the close of each month

during the Operation Period, furnish a monthly report to the Authority and the
Independent Expert stating in reasonable detail the condition of the Storage Facility
including its compliance or otherwise with the Maintenance Requirements, Maintenance
Manual, Maintenance Programme and Safety Requirements, and shall promptly give such
other relevant information as may be required by the Independent Expert or the

Authority. In particular, such report shall separately identify and state in reasonable detail
the defects and deficiencies that require rectification.

18.12 During Operation Period, the Concessionaire shall, no later than 10 (ten) days after the

18.2

close of each month, furnish to the Authority and the Independent Expert a monthly
management report which shall be a summary of:

(i) key performance indicators achieved in the month, along with an analysis of
reasons for failures, if any, and proposals to remedy the same;

(i)  key operational hurdles and deliverables expected in the succeeding month along
with strategies for addressing the same and for otherwise improving the Storage
Facility’s operational performance; and

(ili)  key financial parameters for the month, as benchmarked against the monthly
budget, the reasons for shortfall, if any, and proposals to remedy the same.

Reports of unusual occurrence

18.2.1 Prior to the close of each day, the Concessionaire shall furnish to the Authority and the

Independent Expert, by facsimile or e-mail, a report stating accidents and unusual
occurrences, if any, on the Storage Facility relating to the safety and security of the-
Storage Facility and Foodgrains or the persons affected by it. A weekly and monthly
summary of such reports shall also be sent within 7 (seven) days of the closing of each

«§week and month, as the case may be. For the purposes of this Clause 18.2.1, accidents

_ (ﬁéb and unusual occurrences at the Storage Facility shall include:

(a) death or injury to any person;
(b)  any damage or obstruction on the Storage Facility;

(c)  disablement of any element or system of the Storage Facility durmo operation
thereof; :

(d)  communication failure affecting the operatlon of the Storage F/aellmz‘tfw\
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(e} flood, smoke, five, theft, trespass or other breach of security; or

(0 such other relevant information as may be reasonably required by the Authority or
the Independent Expert.

Provided, however, that in the event no report is sent prior to the close of any day as
required hereunder, it shall be presumed that no accident or unusual occurrence, as
specified in this Clause 18.2.1, has occurred on that day.

18.2.2 In the event of an Emergency, the Concessionaire shall furnish a report, as soon as
reasonably practicable but no later than 12 (twelve) hours after the occurrence of such
Emergency, setting out the details of the same and the measures taken to mitigate the
impact thereof.

18.3 Inspection

The Independent Expert shall inspect the Storage Facility at least once a quarter. It shall
make a report of such inspection (the “O&M Inspection Report™) stating in reasonable
detail the defects or deficiencies, if any, with particular reference to the Maintenance
Requirements, Maintenance Manual, the Maintenance Programme and Safety
Requirements, and send a copy thereof to the Authority and the Concessionaire w1thm 7
(seven) days of such inspection.

18.4 Tests

For determining that the Storage Facility conforms to the Maintenance Requirements, the
Independent Expert shall require the Concessionaire to carry out, or cause to be carried
out, tests specified by it in accordance with Good Industry Practice. The Concessionaire
shall, with due diligence, carry out or cause to be carried out all such tests in accordance
with the instructions of the Independent Expert and furnish the results of such tests
forthwith to the Independent Expert. One half of the costs incurred on such tests, and to
the extent certified by the Independent Expert as reasonable, shall be reimbursed by the
Authority to the Concessionaire.

T18.5 Remedial measures

6\ E 18.5.1 The Concessionaire shall repair or rectify the defects or deficiencies, if any, set forth in
E the O&M Inspection Report or in the test results referred to in Clause 18.4 and furnish a

] report in respect thereof to the Independent Expert and the Authority within 15 (fifteen)

days of receiving the O&M Inspection Report or the test results, as the case may be;

provided that where the remedying of such defects or deficiencies is likely to take mmen

than 15 (fifteen) days, the Concessionaire shall submit progress reports of the rep{w

works once every week until such works are completed in conformity w1th ~1;L11

5 Agreement.

18.5.2 The Independent Expert shall require the Concessionaire to carry out ot cause to bg .

. i . . G

carried out tests, at its own cost, to determine that such remedial measures have brought~. ;--_-«f;.-i_;:%
the Storage Facility into compliance with the Maintenance Requirements and the R
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procedure set forth in this Clause 18.5 shall be repeated until the Storage Facility
conforms to the Maintenance Requirements. In the event that remedial measures are not
completed by the Concessionaire in conformity with the provisions of this Agreement,
the Authority shall be entitled to recover Damages from the Concessionaire under and n
accordance with the provisions of Clause 17.10.




19.1

ARTICLE 19
SECURITY OF THE STORAGE FACILITY

Security

19.1.1 Without prejudice to the obligations of the Concessionaire to obtain insurance for the

Storage Facility in accordance with the provisions of this Agreement, the Authority
acknowledges and agrees that unless otherwise specified in this Agreement, it shall, at its
own cost and expense, procure or cause to be procured security of the Storage Facility for
the prevention of terrorism, hijacking, sabotage and/or similar acts or occurrences;
provided that the Authority and the Concessionaire may at any time mutually enter into
an agreement to jointly provide security services for the Storage Facility and such
agreement may infer alia provide for sharing of costs as may be agreed upon.

19.1.2 The Concessionaire shall provide and maintain perimeter fencing or other suitable

protection around the Storage Facility and shall be responsible for the security
arrangements for the Storage Facility in order to maintain orderly conduct of its business
and the security thereof.

19.1.3 The Concessionaire shall abide by and implement any instructions of the Authority for

enhancing the security of the Storage Facility. The Concessionaire shall not be entitled to
any compensation for disruption of its operations or loss or damage resulting from the
Government’s actions or the actions of any organisation authorised by the Government
other than those resulting from wilful or grossly negligent acts or omissions of the
Government or of such organisation. The Authority agrees that it shall cause the relevant
organisations to take such actions as reasonably deemed necessary by them for the
security of the Storage Facility, without unduly or unreasonably disrupting the operations
of the Storage Facility or interfering with the exercise of rights or fulfilment of
obligations by the Concessionaire under this Agreement. The Concessionaire agrees that
it shall extend its full support and cooperation to the Authority and te:the other
organisations authorised by the Government in the discharge of their obligatlons for and
in respect of the security of the Storage Facility.

a;-—-

19.1.4 The Authority agrees that it shall, at the request of the Concessionaire, cause the

Government to procure and provide the services of security forces of the Government on
a best effort basis.

19.1.5 The Authority shall ensure and procure that the personnel of the Concessionaire and all
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its contractors, suppliers, sub-contractors and agents are allowed free access to the
Storage Fac1l|ty w1thout any umeasonable mterfelence by the personnel of the Authonty

Government.
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19.2

Insurance Premium

The Authority and the Concessionaire shall jointly make best endeavours to ensure that
the security of the Storage Facility is maintained such that the level of risk premium

.under insurance covers (if any) that is to be borne by the Concessionaire shall be at the

lowest possible rate. The Parties hereto agree that in the event of a significant rise in such
risk premium arising primarily out of a change in the security environment, the
Concessionaire shall, notwithstanding anything to the contrary contained in this
Agreement, be entitled to pass on 50% (fifty per cent) of such increase to the Authority as
and when required subject to submission of necessary proof of payment in this regard.
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ARTICLE 20
CHANGE IN SPECIFICATIONS

Notwithstanding anything to the contrary contained in this Agreement, the Parties
expressly agree and acknowledge that the Authority may, from time to time, introduce

technical improvements or new specifications for the Storage Facility (the “Modified
Specifications™)

In the event that the Authority introduces any Medified Specifications which require
material alterations in the Storage Facility, the Concessionaire shall undertake the same
as a Change of Scope under and in accordance with the provisions of Article 16;
provided, however, that in the event that such Change in Scope causes any increase or
decrease, as the case may be, in the O&M Expenses of the Concessionaire, the Variable
Charge shall be modified in accordance with the principles specified in Article 41.
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ARTICLE 21
INDEPENDENT EXPERT

Appointment of Independent Expert

The Authority shall appoint a consulting engineering firm substantially in accordance
with the selection criteria set forth in Schedule-O, to be the independent consultant under
this Agreement (the “Independent Expert”). The appointment shall be made no later
than 90 (ninety) days from the date of this Agreement and shall be for a period of 3
(three) years. On expiry or termination of the aforesaid period, the Authority may in its
discretion renew the appointment, or appoint another firm from a fresh panel constituted
pursuant to Schedule-O to be the Independent Expert for a term of 3 (three) years, and
such procedure shall be repeated after expiry of each appointment.

Duties and functions

The Independent Expert shall discharge its duties and functions substantially in
accordance with the terms of reference set forth in Schedule-P.

The Independent Expert shall submit regular periodic reports (at least once every month)
to the Authority in respect of its duties and functions set forth in Schedule-P.

Remuneration

The remuneration, cost and expenses of the Independent Expert shall be paid by the
Authority and subject to the limits set forth in Schedule-O, one-half of such
remuneration, cost and expenses shall be reimbursed by the Concessionaire to the

Authority within 15 (fifteen) days of receiving a statement of expenditure from the
Authority.

Termination of appointment
The Authority may, in its discretion, terminate the appointment of the Independent Expert

at any time, but only after appointment of another Independent Expert in accordance with
Clause 21.1.

If the Concessionaire has reason to believe that the Independent Expertr is not discharging -

8 duties and functions in a fair, efficient and diligent manner, it may make a written
@representation to the Authority and seek termination of the appointment of the

Independent Expert. Upcn receipt of such representation, the Authority shall hold a
tripartite meeting with the Concessionaire and Independent Expert for an amicable
resolution of the Dispute, and if any difference or disagreement between the Authority
and the Concessionaire remains unresolved, the Dispute shall be settled in-accordance
with the Dispute Resolution Procedure. In the event that the appointment of-the
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c Independent Expert is terminated hereunder, the Authority shall appoint forthwith
: another Independent Expert in accordance with Clause 21.1.

21.5 Authorised signatories

The Authority shall require the Independent Expeit to designate and notify to the
, Authority and the Concessionaire up to 2 (two) persons employed in its firin to sign for
' and on behalf of the Independent Expert, and any communication or document required
to be signed by the Independent Expert shali be valid and effective only if signed by any
of the designated persons; provided that the Independent Expert may, by notice in
writing, substitute any of the designated persons by any of its employees.

21.6 Dispute resolution

If either Party disputes any advice, instruction, decision, direction or award of the
Independent Expert, or, as the case may be, the assertion or failure to assert jurisdiction,
the Dispute shall be resolved in accordance with the Dispute Resolution Procedure.
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22.1.1

2212

2213

22.14

Stacking Charges computed with respect to the quantity of Foodg;amsnthat\w\as not

ARTICLE 22
ACCEPTANCE AND DISPATCH OF FOODGRAINS

Notice for Intake and Dispatch of Foodgrains

The Authority shall, at least 3 (three) days prior to movement of Foodgrains into or out of
the Storage Facility, as the case may be, by notice inform the Concessionaire of the
quantity of Foodgrains that the Concessionaire shall receive for storage in the Storage
Facility (the “Intake Notice”) or the quantity of Foodgrains that the Concessionaire shall
dispatch from the Storage Facility (the “Dispatch Notice™), as the case may be. The
notice shall specify the anticipated time and date of arrival of Foodgrains at the Storage
Facility or the time and date of dispafch of Foodgrains from the Storage Facility, as the
case may be. For the avoidance of doubt, the Parties agree that the period of Intake
Notice may be reduced to 4 (four) hours during the Harvest Season. The Parties further
agree that in the event the quantity of Foodgrains specified in the Dispatch Notice is
1,000 (one thousand) metric tonnes or more, the period of notice hereunder shall not be
less than 5 (five) days for every 1,000 (one thousand) metric tonnes or part thereof, and
the Concessionaire shall complete the Bagging and stacking within the period specified in
the Dispatch Notice.

The Autherity shall specify the quantity of Foodgrains in its Intake Notice and the
Dispatch Notice as its best estimate in good faith, but may revise the same no later than
12 (twelve) hours prior to the time and date of arrival or dispatch of Foodgrains, as the
case may be. Provided, however, that any increase in quantities hereunder shail be subject
to the period of notice specified in Clause 22.1.1.

The receipt and dispatch of Foodgrains shall ordinarily be undertaken within the
Operating Hours. Provided that the Authority may require the Concessionaire to receive
or dispatch Foodgrains round-the-clock during the Harvest Season or on the days when a
railway rake is being loaded or unloaded, as the case may be.

If at any time the Concessionaire fails or becomes aware that it is likely to fail in
accepting the quantity specified in an Intake Notice or a part thereof or in dispatching the
quantity specified in a Dispatch Notice, or a part thereof, as the case may be, it shall
notify the Authority, as soon as reasonably practicable, but no later than 12 (twelve)
hours from the time of receipt of such notice, of: (a) such actual or anticipated failure; (b)
the reason for such failure; (c) the likely duration of such failure; and (d) the aggregate
quantity of Foodgrains that it will be unable to accept or dispatch, as the case may be.
Any such failure in respect of the Intake Notice, unless attributable to the Authority or to
a Force Majeure Event, shall be deemed to be Non-Availability to the extent thereof and
treated as such in accordance with the provisions of this Agreement. In the event of any
failure in respect of the Dispatch Notice, unless attributable to the Authority or to a Force
Majeure Event, the Authority shall be entitled to recover from the Concessionaire
Damages calculated at the higher of (a) 50% (fifty per cent) of the Baggmg Charges and
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available for dispatch within the period specified in the Dispatch Notice, and (b) the
actual demurrage and wharfage charges, if any, incurred by the Authority en account of
such failure. .

22.1.5 Any notice issued by the Concessionaire pursuant to the provisions of Clause 22.1.4 shall
at all times conform with the provisions of Clause 27.8, and any violation thereof may be
construed as Mis-declaration thereunder.

22.2  Delivery of Foodgrains by the Authority

The Authority shall deliver Foodgrains at the Storage Facility in accordance with the
quantity, date and time specified in the Intake Notice, and in conformity with the
specifications of Foodgrains specified in Schedule-M for and in respect of the Foodgrains
determined suitable for storage at the Storage Facility (the “Foodgrains Specifications”).
For the avoidance of doubt, the Parties expressly agree that the Authority may, in its
discretion, modify the Foodgrains Specifications to meet the exigencies, if any, during a
specified period and the Foodgrains received at the Storage Facility during such period
shall, subject to Applicable Laws, conform to such modified Foodgrains Specifications;
provided that corresponding modifications shall be deemed to have been made in respect
of the storage of such Foodgrains and the dispatch thereof. For the avoidance of doubt,
the Parties agree that the Foodgrains conforming with such modified Foodgrains
Specifications shall, to the extent possible, be segregated and stored in a separate Silo.

22.3  Acceptance of Foodgrains by the Concessionaire

22.3.1 Upon arrival of Foodgrains at the Storage Facility, the Concessionaire may draw random
samples thereof and conduct a visual inspection to determine their conformity with
Foodgrains Specifications. In the event it appears necessary to conduct any Foodgrains
Tests prior to Unloading, the Concessionaire may detain the Vehicle for upto 1 (one)
hour and conduct Foodgrains Tests on random samples comprising at least one sample
per 5 (five) MT and if the results of such Foodgrains Tests establish that the Foodgrains
are not within the acceptable limits of Foodgrains Specifications, it may reject the
Foodgrains and require the Vehicle to leave the Storage Facility.

22.3.2 Prior to accepting Foodgrains at the Storage Facility, the Concessionaire shall undertake
testing and weighment thereof in accordance with the provisions of this Agreement.

22.3.3 For determining that the Foodgrains conform with the Foodgrains Specifications, the
Concessionaire shall conduct tests in accordance with the procedure set out in Schedule -
N (the “Foodgrains Tests™). )
W
2234 The Concessionaire shall be obliged to accept the Foodgrains that conform with_the“'"-_'-:b K
Foodgrains Specifications, as determined by the Intake Report, and shall be deemed 'tc’i};; Ty
have taken custody of such Foodgrains upon signing of the Intake Report. :
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22.4
22.4.1

22.4.2

22.43

Curing and rejection of Foodgrains

If the Intake Report determines that the Foodgrains contain moisture in excess of the limit
specified in the Foodgrains Specifications, but within the ceiling of 2% (two per cent),
the Concessionaire shall undertake Drying in accordance with the provisions of this
Apgreement. Provided, however, that in such an event, the modified quantity to be
specified in the Intake Report shali be equivalent to the quantity of Foodgrains
determined as if it contains a moisture content equivalent to the maximum limit specified
in the Foodgrains Specifications.

If the Intake Report determines that the Foodgrains contain foreign materials in excess of
the limit specified in the Foodgrains Specifications, but within the ceiling specified in
Clause 28.4.1, the Authority may, by notice, require the Concessionaire to undertake
Cleaning in accordance with the provisions of Clause 28.4. Provided, however, that in
such an event, the modified quantity to be specified in the Intake Report shall be
equivalent to the quantity of Foodgrains determined as if it contains foreign material
equivalent to the maximum limit specified in the Foodgrains Specifications.

Save as provided in Clauses 22.4.1 and 22.4.2, if the Intake Report determines that any
Foodgrains do not conform with the Foodgrains Specifications, the Concessionaire may
by notice reject such Foodgrains within a period of 12 (twelve) hours from their arrival
and require the Authority to undertake their removal from the Storage Facility within 72
(seventy two) hours of such notice. In the event the Concessionaire fails to reject any
Foodgrains hereunder, such Foodgrains shall be deemed as fit and proper for storage in
accordance with this Agreement. For the avoidance of doubt, the Parties agree that the
Authority may require the Concessionaire to Bag and load the rejected Foodgrains in
accordance with the provisions of Clauses 28.5 and 28.6.

22.4.4 The Foodgrains to be delivered at the Storage Facility shall have been harvested no earlier

22.4.5

than about 6 (six) months from the date of delivery at the Storage Facility and the
Authority agrees and undertakes not to deliver Foodgrains that have been harvested prior
to such 6 (six) months. For the avoidance of doubt, the Parties agree that Foodgrains
harvested more than about 6 (six} months prior to the date of delivery shall be deemed as
not conforming with the Foodgrains Specifications and liable to rejection by the
Concessionaire, save and except where such Foodgrains conform with Foodgrains
Specifications.

Notwithstanding the provisions of Clauses 22.4.3 and 22.4.4, in the event the Parties
mutually agree that any Foodgrains not conforming with the Foodgrains Specifications
are to be stored in the Storage Facility, the same shall, to the extent possible, be

ﬁgregated or stored in a separate Silo. For the avoidance of doubt, the Parties expressly
g

ree that the Foodgrains Specifications shall not apply to such Foodgrains and the
Concessionaire’s obligations in respect thereof shall be restricted to compliance with
Applicable Laws and Good Industry Practice. The Parties further agree that the
provisions of Clause 22.2, insofar as they relate to modified Foodgrains Specifications,
shall apply mutatis mutandis to the Foodgrains stored hereunder.
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22.5 Weighment

22.5.1 The Concessionaire shall undertake weighment of Foodgrains upon their arrival at, and
prior to their dispatch from, the Storage Facility in accordance with the provisions of this
Clause 22.5.

22.5.2 For weighment of Foodgrains, the Concessionaire shall, at its own cost, provide, maintain
and operate a facility in accordance with the provisions of this Agreement, Good Industry
Practice, Applicable Laws and Applicable Permits.

22.5.3 The Authority shall nominate a person who shall observe and verify the weighment of
Foodgrains at the Storage Facility on arrival or dispatch thereof, as the case may be. The
results of such weighment shall be recorded in the Intake Report or Dispatch Report, as
the case may be, and shall be signed by the Authority's nominee in verification thereof, a
copy of which shall be sent to the Authority for its record. '

22.5.4 In the absence of manifest error, all the measurements, readings and values taken at the
facility specified in Clause 22.5.2 and in accordance with the procedure specified in
Clause 22.5.3 shall be deemed to be the applicable measurements, readings and values.

22.6 Testing

22.6.1 The Concessionaire shall undertake Foodgrains Tests upon arrival of, and prior to
dispatch of, Foodgrains at the Storage Facility in accordance with the provisions of this
Clause 22.6.

22.6.2 The Concessionaire shall, at its own cost, provide, maintain and operate a facility for
testing of Foodgrains in accordance with Good Industry Practice, Applicable Laws and
Applicable Permits.

22.6.3 The Authority shall nominate a person who shall observe and verify the Foodgrams Tests
at the Storage Facility. The results of such Foodgrains Tests shall be recorded in the form
set out in Annex-1 of Schedule-N (the "Intake Report") and Annex-1I of Schedule-N
(the "Dispaich Report™), as the case may be, and shall be signed by the Authority's
nominee in verification thereof after weighment of the respective Vehicle at the exit gate,
a copy of which shall be sent to the Authority for its record.

22.6.4 In the absence of manifest error, all the readings and values taken at the testing facility
specified in Clause 22.6.2 and in accordance with the procedure specified in Clause
22.6.3 shall be deemed to be the applicable readings and values.

22.7 Dispatch of Foodgrains

22.7.1 The Concessionaire shali dispatch the Foodgrains from the Storage Facility in accordance
with the quantity, date and time specified in the Dispatch Notice, and in confor mlty wrbh
the Foodgrains Specifications. “ag e O
22.7.2 Upon receipt of a Dispatch netice, the Concessionaire shall retrieve Foodgrains from the El 0
Silos for dispatch thereof on a "first-in first-out" basis such that the Silo containing the |
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22.7.3

22.74

22.7:5

22.8

22.8.1

22.82

22.83

oldest Foodgrains is evacuated first, save and except when directed otherwise by the

Authority. For the avoidance of doubt, the Foodgrains stored in Bags in accordance with
the provisions of Clause 23.1.3 shall ordinarily be dispatched first.

Prior to dispatch of Foodgrains, the Concessionaire shall undertake the testing,
weighment, Bagging and Loading thereof in accordance with the provisions of this
Apreement.

For determining that the Foodgrains conform with the Foodgrains Specifications, the
Concessionaire shall conduct Foodgrains Tests.

The Authority shall be obliged to accept the Foodgrains that conform with the Foodgrains
Specifications, as determined by the Dispatch Report, and shall be deemed to have taken
custody of such Foodgrains upon signing of the Dispatch Report whereupon the risk and
obligations in respect of such Foodgrains, including transportation thereof, shall be
deemed to be transferred to the Authority. Provided that the Parties agree that in the event
the Authority fails to lift the Foodgrains within 5 (five) days of the time and date
specified in the Dispatch Notice, such Dispatch Notice shall be desmed to have been
withdrawn and the Authority shall, in respect of the withdrawn Dispatch Notice, pay
Damages equivalent to Re. 1 (Rupee one) per Bag per day.

Rejection of Foodgrains

In the event that a Dispatch Report determines any Foodgrains to be not in conformity
with the Foodgrains Specifications, such Foodgrains shall be deemed to have been
rejected by the Authority (the "Rejected Foodgrains"). Provided that where any
Foodgrains contain moisture or foreign material in excess of the limit specified in the
Foodgrains Specifications, the Concessionaire may Dry or Clean, as the case may be,
such Foodgrains at its own cost and subject the same to Foodgrains Tests, and if such
Foodgrains Tests determine the Foodgrains to be in conformity with Foodgrains
Specifications, such Foodgrains shall be deemed to be fit and proper for dispatch in
accordance with this Agreement.

The Concessionaire shall remove the Rejected Foodgrains from the Storage Facility
within a period of 7 (seven) days from the date of the Dispatch Report and shall pay to
the Authority, Damages equal to the proeduct of 1.5 (cne point five) times the
Procurement Price and the quantity of Rejected Foodgrains, expressed in quintals, within
30 (thirty) days of the date of the Dispatch Report.

Notwithstanding anything to the contrary contained in this Article 22, the Parties agree
that the quality of Foodgrains is likely to deteriorate with time and in the event

jodgrains are stored for more than 3 (three) years from the estimated date of their
harvest, such Foodgrains shall not be liable to rejection on the ground that they are not in
conformity with the Foodgrains Specifications. Provided, however, that the Authority
may reject such Foodgrams if the Concessmnalre shall have failed in undel takmg the
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and Good Industry Practice, but only if such failure was notified and established by the
Authority as and when it had cccurred.

Handling of Bags

If the Foodgrains are delivered in Bags, the Concessionaire shall ensure that the Bags are
opened such that they can be re-used for carrying Foodgrains. Further, the Authority shail
also provide stencil, colour and sutli in case the Bags are required to be stencilled. In the
event of undue damage to the Bags, the Concessionaire shall replace the damaged Bags
with Bags of similar specifications which can be used for canying Foodgrains in
accordance with the provisions of this Agreement and Good Industry Practice.

The Authority shall deliver to the Storage Facility, no later than 2 (two) days prior to the
date of the Dispatch Notice, sufficient quantity of Bags required for the dispatch of
Foodgrains in accordance with the relevant Dispatch Notice. The Authority may, in its
discretion, instruct the Concessionaire to procure the Bags on its behalf and at the
Authority’s cost within a period of 15 (fifteen) days of a notice to this effect. For the
avoidance of doubt, the Parties agree that in the event of delay in supply of Bags by the
Authority, the date specified in the Disptach Notice shall be extended by the period of
delay hereunder.

1937
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23.1.1

23.12

2313

23.1.4

23.2

23.2.1

ARTICLE 23
STORAGE OF FOODGRAINS

Storage of Foodgrains

The Concessionaire shall, prior to storage of Foodgrains in Silos, undertake screening and
cleaning thereof in accordance with the provisions of this Agreement and Good Industry
Practice.

Save as provided in this Agreement, the Concessionaire shall receive, process and store
the Foodgrains at the Storage Facility in conformity with the processes specified in
Schedule-Q and in accordance with Good Industry Practice.

The Concessionaire shall, at all times during the Operation Period, maintain and keep
available, a ready stock of 200 (two hundred) MT of Foodgrains in Bags for immediate
dispatch thereof upon receipt of a Dispatch Notice. For the avoidance of doubt, the
Authority agrees that it shall undertake dispatch of Foodgrains such that no Foodgrains
are stored in Bags for a period exceeding 9 (nine) months. The Autharity further agrees
that it shall pay to the Concessionaire Stacking Charges for the aforesaid stock at the rate
specified in Clause 28.5.3.

The Concessionaire shall fumigate the Silos as often as required in accordance with

Applicable Laws and Good Industry Practice, and in pursuance of instructions contained
in schedule Q.

Storage on Covered Area Plinth

In the event the quantity delivered by the Authority exceeds the Availability of the
Storage Facility, the Concessionaire shall inform the Authority forthwith and store the
excess Foodgrains on Covered Area Plinth {(CAP); provided that the Concessionaire’s
obligation to store Foodgrains on CAP shall not exceed 5 (five) per cent of the Storage
Capacity. For the avoidance of doubt, the Parties expressly agree that the Storage
Charges due and payable for storage on CAP shall be restricted to Variable Charges. The
Partjes further agree that the Foodgrains Specifications shall not apply to Foodgrains
stored on CAP for a period exceeding 180 (one hundred and eighty) days. The Parties
also acknowledge that there shall be no Debagging, Cleaning or processing for and in
respect of Foodgrains stored on CAP. y

In the event that storage space shall have become available in the Silos, the Authority
may by notice require the Concessionaire to shift the quantity of Foodgrains specified
therein from CAP to Silos, and thereupon the Concessionaire shall shift the Foodgrains as
if it is accepting, testing and processing the arrival of Foodgrains at the Storage Facility
in accordance with the provisions of this Agreement and on payment of charges
associated therewith.
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23.3

234

23.4.1

Handling Losses

The Authority acknowledges that after acceptance of Foodgrains pursuant to the
provisions of Clause 22.3, the Concessionaire shall undertake cleaning and processing
thereof in accordance with the provisions of this Agreement. The Parties expressly agree
that the Authority shall disallow reduction on account of such cleaning and processing in
the weight of Foodgrains (the “Handling Losses™) delivered to the Concessionaire and
that the Handling Losses shall be made good by the Concessionaire at the time of
Dispatch.

Shortfall in Quantity

A shortfall in the quantity of Foodgrains stored in the Storage Facility (the "Shortfall")
shall, save and except a Force Majeure Event, be deemed to occur when

(a) the aggregate quantity of Foodgrains dispatched by the Concessionaire during any
Accounting Year or within 1 {one} week thereafter is less than the aggregate quantity
notified by the Authority in the Dispatch Notices issued in that Accounting Year;

(b) during any inspection and stock taking, it is found by the Authority or the
Independent Expert, as the case may be, that the weight of Foodgrains stored in Silos,
as determined by the volume thereof, combined with the weight of Foodgrains stored
in Bags is less than the stock carried on the books of the Concessmnalre and the
Authority for and in respect of the Storage Facility;

(c) the weighted average moisture content of the Foodgrains dispatched in any month, as
evidenced by the Dispatch Reports, is greater than the moisture content specified in
the Foodgrains Specifications,

(d) the weighted average of foreign material in the Foodgrains dispatched in any month,
as evidenced by the Dispatch Reports, is greater than the foreign material content
specified in the Foodgrains Specifications;

() the weighted average moisture content of the Foodgrains dispatched in an Accounting
Year, as evidenced by the Dispatch Reports, is greater than the weighted average

moisture content of the Foodgrains stored in the Storage Facility during the

immediately preceding Accounting Year;

(f) the weighted average of foreign material in the Foodgrains dispatched in an
Accounting Year, as evidenced by the Dispatch Reports, is greater than the weighted

immediately preceding Accounting Year; or

average of foreign material in the Foodgrains stored in the Storage Facility during the
ég (

g) any other shortfall or loss to the Foodgrains that occurs for any reason whatsoever,
other than for the events specified in Sub Clauses (a) to (f) above, after issue of an
Intake Report and prior to issue of a Dispatch Report in respect of such Foodgrains.

Explanation: The weight of Foodgrains stored in a Silo shall be determined as a fﬁét‘qr of.
the volume of Foodgrains ascertained with reference to the scaled rulers specified- 1

Schedule D. For this purpose, the Independent Expert shall, once every year, take gl s

sample of Foodgrains of not less than 2 (two) cubic metres from the Silo (such sample to i
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be taken from different depths of the Silo at random, and not just from the surface) and
weigh such sample to determine the volume to weight ratio. The volume to weight ratio
so determined from the sample shall be extrapolated to the volume of Foodgrains stored
in such Silo to determine the weight of Foodgrains therein. In determining the weight of
Foodgrains hereunder, a margin of error of +/- 0.1% (plus/ minus zero point one per cent)
shall be permissible with reference to the stock carried on the books of the
Concessionaire and the Authority.

The Independent Expert shall:

(a) within 15 (fifteen) days of the close of each Accounting Year during the Operation
Period, conduct an audit to determine the Shortfall under the provisions of Sub-
Clauses (a), (b), (e) and (f) of Clause 23.4.1;

(b) within 7 (seven) days of the close of each month during the Operation Period,
conduct an audit to determine the Shortfall under the provisions of Sub-Clauses {c),
(d) and (g) of Clause 23.4.1,

and communicate its report to the Authority and the Concessionaire within 3 (three) days
of such audit:

Provided that the Authority may, in its discretion, require the Independent Expert to
conduct additional audits under Sub Clauses (a) or (b) above, at any other time.

If the Tndependent Expert shall determine any Shortfall under the provisions of this
Clause 23 .4, the Concessionaire shall pay to the Authority, Damages in accordance with
the provisions of Clause 27.11, within 30 (thirty) days of the date of such detesmination.

The Concessionaire agrees and undertakes that it shall, at all times, make best efforts in
accordance with Good Industry Practice, to minimise the quantum of Shortfall or losses.

Title, care and custody of Foodgrains

The Concessionaire agrees and undertakes to be in the position of a bailee in respect of
the Foodgrains in its custody and shall take due care for preserving the Foodgrains, as
required of a bailee. Without limiting the generaiity of the above:

(a) the sole and absolute property in the Foodgrains at the Storage Facility save and
except foodgrains stored for and on behalf of third parties, shall at all times remain
with the Authority and the Concessionaire shall provide a visible notification at the
premises of the Storage Facility that such Foodgrains are owned by the Authority;

(b) the Concessionaire agrees that nothing in this Agreement or under law shall confer in
any circumstance, any right, title or interest in the Foodgrains or any part thereof, in
favour of the Concessionaire and the Concessionaire agrees not to make any claim
over the Foodgrains;

(c) the Concessionaire shall store and handle the Foodcrams of the Authorlty separate
from any other foodgrain being stored in the Storage Facility in accordance with the

provisions of this Agreement, and shall not undertake or permit any mingling or
mixing thereof; and
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(d) the Concessionaire shall be liable for any loss or damage arising out of a breach by

23.6

23.7
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the Concessionaire of any of its obligations under this Agreement and it shall not be a
defense for the Concessionaire to claim or plead that the standard of care required to
be exercised by it as a bailee under Section 151 of the Indian Contract Act, 1872 is
different from the standards set out in this Agreement.

Records of Storage Facility

The Cencessionaire shall maintain records in respect of current stocks, intake, storage’
and dispatch of the Foodgrains in accordance with the provisions of this Agreement,
Good Industry Practice, Applicable Laws and Applicable Permits.

Reporting of stocks

The Concessionaire shall furnish to the Authority and the Independent Expert the
following reports of Foodgrain stocks within the time specified below:

(a) on every Monday, a weekly report stating the opening stock of Foodgrains, the
quantities received, any Shortfall or loss to the Foodgrains and the quantities
dispatched, the closing stock of the Foodgrains, for the preceding week, and the
anticipated intake and dispatch of the Foodgrains during the following week in
pursuance of any Intake Notice and Dispatch Notice received from the
Authority;

{b) within 30 (thirty) days of the close of each quarter of an Accounting Year, a
quarterly report stating the opening stock of the Foodgrains, the quantities
received, any Shortfall or loss to the Foodgrains, the quantities dispatched and
the closing stock of the Foodgrains for the preceding Quarter; and

(c) on or before the thirty-first day of March each Year, an annual report stating the
opening stock of the Foodgrains, the quantities received, any Shortfall or loss to
the Foodgrains, the quantities dispatched, the closing stock of the Foodgrains and

* such other information as the Authority may reasonably require, for the
preceding Accounting Year.
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24.1

24.2

24.3

24.4

24.5

ARTICLE 24
KEY PERFORMANCE INDICATORS

Key Performance Indicators

Without prejudice to the obligations specified in this Agreement, the Concessionaire shall
operate the Storage Facility such that it achieves or exceeds the performance indicators
specified in this Article 24 (the “Key Performance Indicators™)

Availability

The Concessionaire shall procure that during the Operation Pericd, the Availability of the
Storage Capacity is not less than the Normative Availability and incentives and Damages
in relation to Availability shall be payable or recoverable, as the case may be, by the
Authority in accordance with the provisions of Article 27.

Reliability

The reliability of the Storage Facility in any quarter shall be measured in terms of the
number of Forced Closures occurring in the Storage Facility (the “Reliability™), but only
if it is caused by any event other than Force Majeure, and the Concessionaire shall
procure Reliability such that there are no more than 2 (two) Forced Closures in the
Storage Facility in each quarter. In the event of a lower Reliability during any quarter, the
Concessionaire shall pay Damages in accordance with the provisions of Article 27.

Shortfall

The Authority may, in its discretion and at its own expense, and no more than once in

-every 3 (three) months, conduct inspections and/or tests in accordance with Good

Industry Practice, to ascertain the Shortfall, and Damages in relation to such Shortfall

shall be payable by the Concessionaire to the Authority in accordance with the provisions
of Article 27.

Monthly report

The Concessionaire shafl, no later than 7 (seven) days after the close of each month,
furnish a monthly report stating in reasonable detail the compliance with the Key
Performance Indicators specified in this Article 24 along with an analysis of the reasons
for failures, if any, and the strategies for addressing the same and for otherwise
improving the operational performance of the Storage Facility. The monthly report shall
include a quantification of the Damages calculated in accordance with Clause 24.6.

ISO certification o
The Concessicnaire shall, within 6 (six) months from CbD, ;'iélﬁle\?_é; and thereafter
maintain throughout the Concession Period, the applicable ISO certifications, including
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ISO /TS 22003:2007, or a substitute thereof for all the facilities at the Storage Facility,
and shall provide a certified copy thereof to the Authority forthwith.

24.6.2 In the event of default in obtaining the certifications specified in Clause 24.6.1, the
Concessionaire shall, within 15 (fifteen) days thereof, submit to the Authority an action
plan that sets out the actions proposed to be taken by the Concessionaire for rectifying its
deficiencies and obtaining such certifications for all facilities of the Storage Facility.

24.6.3 If the period of default in obtaining the ISO certifications under this Clause 24.6 shall
exceed a continuous period of 3 (three) months, the Concessionaire shall thereafter pay
Damages to the Authority in an amount equal to 0.5% (zerc point five per cent) of the
Fixed Charge for every 1 (one) month of default beyond the aforesaid period of 3 (three)
months.
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Part IV

Financial Covenants




ARTICLE 25

FINANCIAL CLOSE
25.1 Financial Close

25.1.1 The Concessionaire hereby agrees and undertakes that it shall achieve Financial Close
within 60(sixty) days from the date of this Agreement and in the event of delay, it shall
be entitled to a further period not exceeding 30 (thirty) days, subject to payment of
Damages to the Authority in a sum calculated at the rate of 0.1% (zero point one per cent)
of the Performance Security for each day of delay, and for a further period not exceeding
90 (ninety) days, subject to payment of Damages at the rate specified in Clause 4.3;
provided that the Damages specified herein shall be payable every week in advance and
the period beyond the said 60 (sixty) days shall be granted only to the extent of Damages
so paid; provided further that no Damages shall be payable if such delay in Financial
Close has occurred solely as a result of any default or delay by the Authority in procuring
satisfaction of the Conditions Precedent specified in Clause 4.1.2 or due to Force
Majeure. For the avoidance of doubt, the Damages payable hereunder by the
Concessionaire shall be in addition to the Damages, if any, due and payable under the
provisions of Clause 4.3.

25.1.2 The Concessionaire shall, upon occurrence of Financial Close, notify the Authority
forthwith, and shall have provided to the Authority, at least 2 (two) days prior to the
Financial Close, 3 (three) true copies of the Financial Package and the Financial Model,
duly attested by a Director of the Concessionaire, along with 3 (three) soft copies of the

Financial Model in MS Excel version or any substitute thereof, which is acceptable to the
Senior Lenders.

25.2 Terminﬁtion due to failure to achieve Financial Close

25.2.1 Notwithstanding anything to the contrary contained in this Agreement, but subject to
Clause 34.6.1, in the event that Financial Close does not occur, for any reason
whatsoever, within the period set forth in Clause 25.1.1 or the extended period provided
thereunder, all rights, privileges, claims and entitlements of the Concessionaire under or
arising out of this Agreement shall be deemed to have been waived by, and to have
ceased with the concurrence of the Concessionaire, and the Agreement shall be deemed
to have been terminated by mutual agreement of the Parties. For the avoidance of doubt,
it is agreed that in the event the Parties hereto have, by mutual consent, determined the
Appointed Date to precede the Financial Close, the provisions of this Clause 25.2.1 shall
not apply.

25.2.2 Upon Termination under Clause 25.2.1, the Authority shall be entitled to encash the Bid
Security and appropriate the proceeds thereof as Damages; provided, however, if
Financial Close has not occurred solely as a result of the Authority being in defgult of any
of its obligations under Clause 4.1.2, it shall, upon Termination, return th@"B‘ld Security: .
forthwith along with the Damages due and payable under Clause 4.2. For ‘the avoidance
of doubt, it is expressly agreed that if the Bid Security shall have been substituted by

Performance Security, the Authority shall be entitled to encash therefrom an amoun
equal to Bid Security.
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26.1

26.1.1

2612

26.2

26.2.1

26.2.2

26.2.3

26.2.4
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ARTICLE 26
GRANT

Grant

The Authority agrees to provide to the Concessionairé cash support by way of an outright
grant equal to the sum set forth in the Bid, namely, Rs. 480110 (Rupees four lac eighty

thousand one hundred ten), in accordance with the provisions of this Article 26(the
“Grant™).

The Grant shall be disbursed to the Concessionaire by way of Equity Support in
accordance thh the prov1s1ons of Clause 26 2 aﬂd—the—balaﬂee—Femaﬂ&ng—l-f—aﬂy—shaH—be

Equity Support

Subject to the conditions specified in this Clause 26.2, the Grant shall be credited to the
bank account specified by the Lenders’ Representative and shall be applied by the
Concessionaire for meeting the Total Project Cost (the “Equity Support™).

The Equity Support shall not exceed the sum specified in the Bid and as accepted by the

Authority, but shall in no case be greater than the Equity, and shall be further restricted to -

a sum not exceeding 20 % (twenty per cent) of the Total Project Cost. For the avoidance

of doubt, the Total Project Cost to be reckoned for the purposes of this Clause 26.2.2

shall include Equity Support.

Equity Support shall be due and payable to the Concessionaire after it has expended the
Equity, and shall be disbursed proportionately along with the loan funds thereafter
remaining to be disbursed by the Senior Lenders under the Financing Agreements. The
Authority shall disburse each tranche of the Equity Support as and when due, but no later

than 15 (fifteen) days of receiving a request from the Concessionaire along with
necessary particulars.

In the event of occurrence of a Concessionaire Default, disbursement of Equity Support
shall be suspended till such Concessionaire Defauit has been cured by the
Concessionaire.

Subject to the provisions of the Scheme of Financial Support to Public Private
Partnership in Infrastructure as notified by the Central Government (the “Scheme for
Financial Assistance™), the Authority shall, for funding the Grant specified in Clause
26.1.1, use its best endeavours and provide all reasonable support to the Concessionaire
for obtaining viability gap funding under the Scheme for Financial Assistance. For the
avoidance of doubt, it is expressly agreed that in the event of the Concessionaire being
able to receive such viability gap funding for the Project, the same shall, for the purposes
of this Agreement be deemed to be Grant by the Authority hereunder, to be disbursed in
accordance with the provisions of the Scheme for Financial Assistance. It is further
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agreed that the Authority shall at all times discharge its obligation to disburse Grant
under and in accordance with this Article 26whether or not funds are disbursed to the
Concessionaire under the Scheme for Financial Assistance.

$Clause 26.3 shall be omitted if the Grant determined by competitive bidding is 20% or less.

*% In the event that the Concessionaire does not seek any Grant from the Government and offers to pay a Premium

instead, the provisions of Clauses 26.1, 26.2 and 26.3 relating to Grant shall be substituted by the provisions g
Clause 26.4 relating to Premium, which Clause shall be renumbered.
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ARTICLE 27
STORAGECHARGES

27.1 StorageCharges

The Authority shall pay to the Concessionaire a sum, determined in accordance with the
provisions of this Article 27, as the monthly charge for provision of Storage Services
excluding the Associated Services, and shall be the aggregate of the Fixed Charge andthe
Variable Charge (the “StorageCharge™). For the avoidance of doubt, the Parties agree
that the Service Charges payable for Associated Services shall be in addition to, and
independent of Storage Charges.

27.2BaseFixed Charge

27.2.1 The monthly base fixed charge for the Accounting Year in which COD occurs shall be
the product of Rs 57.5(Rupees fifty seven and paiscfifty)and the Normative
Availability(the “Base FixedCharge”) for and in respect of the Normative Availability
of Storage Capacity for the relevant month, and the same shall be revised annually in
accordance with the provisions of this Article 27. For the avoidance of doubt, the Parties
agree that the Base Fixed Charge for a part of any month shall be determined on a
proportionate basis. The Parties further agree that the Base Fixed Charge hereunder has
been fixed with reference to WPI as on April 1, 2013. By way of illustration, the Parties
agree that if the Normative Availability is 9,800 MT, the Base Fixed Charge shall be the
product of Rs. 57.5 and 9,800 i.e. Rs. 5,63,500 (Rupees five lakh sixty three thousand and
five hundred).

27.2.2 The Base Fixed Charge for the Accounting Year in which COD occurs shall be the sum
specified in Clause 27.2.1, and for each subsequent Accounting Year, the applicable Base
Fixed Charge shall be determined bydecreasing the Base Fixed Charge for the
immediately preceding Accounting Year by 1% (one per cent) thereof. For the avoidance
of doubt and by way of illustration, the Base Fixed Charge for the Accounting Year in
which COD occurs shall be the amount specified in Clause 27.2.1 and for the second and
third Accounting Years it shall be a sum equal to 99% (ninety nine per cent) and 98.01%

(ninety eight point zero one per cent) respectively of the amount specified in Clause
272.1.

27.3 Fixed Charge

The Base Fixed Charge determined in accordance with Clause 27.2.2 shall be revised
annually to reflect the variation in WPI occurring between the Reference Index Date for
Marchof the year specified in Clause 27.2.1 and the Reference Index Date for the month
of Marchpreceding the Accounting Year for which such revision is undertaken, but such
revision shall be restricted to 75% (seventy five per cent) of the variation in WPI(the
“Fixed Charge™). For the avoidance of doubt and by way of illustration, if the WPI
increases by 10% (ten per cent)between the Reference Index Dates for March[2013] and
March2014, the Fixed Chargefor the Accoug_tiﬁag’\\’ear commencing from April 1, 2014
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- shall be 107.5% (one hundred and seven point five per cent) of the Base Fixed Charge for
that Accounting Year.

27.4 Variable Charge

27.4.1 The variable charge payable for the Foodgrains actually stored for any month or part
- thereof shall be as specified in Clause 27.4.2 (the “Variable Charge”).

27.4.2 The Variable Charge for storage of Foodgrains shall be Rupees Rs. 0.50 (zero point five)
per quintal per month for Foodgrains actually stored in the Storage Facility for any month
or part thereof in the Accounting Year in which COD occurs and shall be revised
annually to reflect the variation in WPI occurring between the Reference Index Date for
March of the year specified in this Clause 27.4.2 and the Reference Index Date for the
month of March preceding the Accounting Year for which such revision is undertaken,
but such revision shall be restricted to 75% (seventy five per cent} of the variation in
WPL For the avoidance of doubt the Parties agree that the Variable Charge hereunder has
been fixed with reference to WPI as on April 1, 2013..

27.5 Computation of Storage Charge

The sum total of the Fixed Charge, as determined in accordance with the provisions of
- Clause 27.3 and the Variable Charge, as determined in accordance with the provisions of
¢ Clause 27.4 shall be the Storage Charge payable for provision of Storage Services in each
month of the relevant Accounting Year.

27.6 Service Charges

The Service Charges payable by the Authority to the Concessionaire for providing
services such as Unloading, Debagging, Cleaning, Drying, Bagging and Loading shall be
as specified in Article 28, and the sum total of Service Charges determined thereunder
shajl be payable for and in respect of each month of the relevant Accounting Year.

27.7 Procurement Centre

Upon notification of the Storage Facility as a centre for procurement of Foodgrains
during the Harvest Season (the “Procurement Centre”) in accordance with the extant
procurement arrangements of the State Government, the Authority shall pay to the
Concessionaire charges calculated at the rate of Rs.13.50 (Rupees thirteen and paisa fifty)
per quintal, or as per the applicable rate specified by the Authority from time to time.

27?eclaratmn of Availability
274 Unless otherwise notified by the Concessionaire, the Availability of Storage Capacity

shall be deemed to be 100% (one hundred per cent) at all times. In the event that
=) Availability declines or is likely to decline below 100% (one hundred per cent) at any - -
d\ ] -,:",\\ time, the Concessionaire shall, as soon as reasonably practicable, but no later than 24
/ "’[ ’-":*,&b (twenty four) hours after it knew, or ought reasonably to have known, of the occurrence
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of the cause or circumstances leading to a reduction in Availability, declare to the
Authority forthwith the extent of Non-Availability with the particulars and period therof.

27.82 The Concessionaire shall notify, no later than 15 (fifteen) days prior to the
commencement of a month, its maintenance schedule for that month and any reduction in
Availability arising as a result thereof. The Concesstonaire shall, as soon as may be,
notify any modifications of its maintenance schedule and shall confirm, with or without
modifications, the reduction in Availability no later than 72 (seventy two} hours prior to
its occurrence. '

27.8.3 In the event that the Availability at any time is determined to be lower than 100% (one
hundred per cent) of the Storage Capacity, or less than the reduced Availability notified
under Clause 27.8.2, an event of mis-declaration of Availability {the “Mis-declaration™)
shall be deemed to have occurred and Availability for the relevant Accounting Year shall,
for the purposes of payment of Fixed Charge, be deemed to be reduced as if the Mis-

. declaration had occurred for a period of 6 (six) months during that Accounting Year. For
the avoidance of doubt, the Parties agree that deductions on-account of Mis-declaration
shall be made from the subsequent payments due to Concessionaire under this
Agreement,

27.8.4 Notwithstanding the provisions of Clause 27.8.3, any reduction in Availability arising out
of decommissioning due to Emergency or a Force Majeure Event or any cause specified
in Clause 17.15 shall not be deemed to be Mis-declaration if the Concessionaire shall
have notified the Authority in accordance with the provisions of Clauses 17.7, 17.15 or
34.5, as the case may be.

27.9 Incentives and Damages for Availability

27.9.1 In the event that the Availability in any month exceeds the Normative Availability, the
Concessionaire shall be entitled to payment of an Incentive which shall be calculated on a
pig rata basis equivalent to one half of the proportion that the Fixed Charge bears to the

- —I_grmative Availability. For the avoidance of doubt and by way of illustration, the Parties

ﬁagee that if the pro rata Fixed Charge for Availability of 1% (one per cent) in excess of
_}r’\ Normative Availability is Rs.x, the incentive payable for Availability of 0.8% (zero point
8 eight per cent) in excess of Normative Availability shall be Rs. 0.4x. The Parties further
agree that the incentive shall not be due or payable for more than 1% (one per cent) in

é&, é&\ excess of the Normative Availability.

27.9.2 In the event that Availability at any time is less than the Normative Availability, the Fixed
& Charge payable for the relevant month shall be proportionately reduced and in addition,
&g@h reduction shall be multiplied by a factor of 0.5 (zero point five) for determination of

N jamages. Provided that the aforesaid factor of 0.5 (zero point five) shall be deemed to be
(two) during the period of Harvest Season. For the avoidance of doubt and by way of
lustration, the Parties agree that if the pro rata Fixed Charge for 1% (one per cent) of
@.\ Normative Availability is Rs. x, the Damages payable for reduction of 1% (one per cent)
o’& giz@r in Availability below the level of Normative Availability shall be Rs. 0.5x, which shall be
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in addition to the pro rata reduction of Rs. x in the Fixed Charge payable for the relevant
month. Provided that the Damages payable during the Harvest Season shall be Rs. 2x.

27.9.3 The Parties expressly agree that within 30 (thirty) days of the close of every Accounting
Year, the cumulative monthly Availability for such year shall be determined and the
incentive or Damages, as the case may be, shall be computed with reference to the
Normative Availability for that year. The amount so arrived at shall be adjusted against
the incentives or Damages determined for the respective months of the year and the
balance remaining shall be adjusted in the following Monthly Invoice.

27.10 Damages for lower Reliability

In the event that the Reliability in a quarter exceeds 2 (two) Forced Closure in the Storage
Facility, the Concessionaire shall pay to the Authority Damages equal to 2.5% (two point
five per cent) of the Fixed Charge payable for the Storage Facility in accordance with the
provisions of Clause 27.3 for each such Forced Closure in excess of 2 (two).

27.11 Damages for Shortfall

In the event of a Shortfall at any time, the Concessionaire shall pay Damages to the
Authority which shall be calculated and paid such that for a Shertfall of every quintal or
part thereof, the Damages for such Shortfall quantity shall be the higher of:

(a) Procurement Price plus 50% (fifty per cent) thereof;
(b) the highest whalesale price at which a transaction of sale of Foodgrains occurred
during the preceding 6 (six) months at the nearest wholesale market for
Foodgrains; and-
(c) the relevant Economic Cost published by FCL
27.12 Audit and payment of Incentives and Damages

27.12.1Save and except as expressly provided in this Agreement, the Independent Expert shall:

audit based on documents to be made available by the Concessionaire and the Authority,
to determine the performance of the Concessionaire for and in respect of the Key
Performance Indicators;

g(a) within 7 (seven) days of the close of each month falling after COD, conduct an.,

(b within 15 {fifteen) days of the close of each quarter falling after COD; conduct a
y q g €

) g physical audit at the Storage Facility, to determine the performance of the Conffesslgnque

£a for and in respect of the Key Performance Indicators; and

Yi¢

_j¢¢,¢maﬁ“c‘.
(c) within the period specified in Clause 23.4.2, conduct an audit to determine;'"‘ﬁhjéf‘"‘;
Shortfall. : f.
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27.12.2Upod completion of the audit under the provisions of Clause 27.12.1, the Independent
Expert shall compute and communicate to the Concessionaire and the Authority, by
written notice, the Incentives or Damages, as the case may be, payable to or by the

Concessionaire, as the case may be, in accordance with the provisions of Clauses 27.9,
27.10 and 27.11.

27.12.3The Parties agree that the Incentives or Damages, as the case may be, shall be due and
payable within 30 (thirty) days of the date of their determination by the Independent
Expert under this Clause 27.12 and any errors thereof shall be corrected and reconciled
within 60 (sixty) days of the close of the relevant Accounting Year. The Parties further
agree that the Authority shall be entitled to set off the Damages against the Storage
Charges or any other amounts payable by the Authority during the subsequent months.

27.12.4The payment of Damages under this Clause 27.12 shall relieve the Concessionaire of its

obligation to make good any losses of Foodgrains, save and except as expressly provided
in this Agreement. '

27.13 Taxes and duties

27.13.1 It is expressly agreed by the Parties that the Storage Charges shall be inclusive of all
taxes and duties, save and except the taxes and duties specified in Clause 27.13.2, It is
further agreed that the Concessionaire shall pay all taxes and duties, including the taxes
and duties specified in Clauses 27.13.2, in accordance with Applicable Laws.

27.13.2 The Storage Charges and Incentives payable by the Authority under this Article 27 shall
be exclusive of Service Tax, Value Added Tax or General Sales Tax, or any replacement
thereof, if applicable, and any Service Tax, Value Added Tax or General Sales Tax
thereon shall be paid by the Concessionaire and reimbursed by the Authority upon
submission of necessary particulars by the Concessionaire.

27.13.3.Any payment to be made by the Authority shall be subject to tax deduction at source, if
required to be made by the Authority as per Applicable Laws.

27.14 Billing and Payment

27.14.1 Commencing from the month following the month in which COD occurs, the
Concessionaire shall, by the 5" (fifth) day of such and each succeeding month (or, if such

day is not a Business Day, the immediately following Business Day), submit in triplicate:

to the Authority, an invoice inthe agreed form (the "Monthly Invoice™) signed by the
authorised signatory of the Concessionaire setting out the computation of the Fixed
Charge, Variable Charge and Service Charges to be paid by the Authority to the
Concessionaire in respect of the immediately preceding month in accordance with the
rovisions of this Agreement. i Tan.-14
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27.14.2 The Concessionaire shall, with each Monthly Invoice submit, (i) a certificate that the
amounts claimed in the invoice are correct and in accordance with the provisions of the
Agreement; (ii) proof of Availability for the period billed; (iii) official documents in
support of the variation in WPI as specified in Clauses 27.3 and 27.4; (iv) detailed
calculations of the Storage Charges in accordance with Article 27; (v) detailed
calculations of the Incentives and/or Damages to the extent provided by the Independent
Expert in accordance with the provisions of Clause 27.12; (vi) details in respect of
taxes/duties payable/reimbursable in accordance with the provisions of this Agreement;
(vii) details of the Revenue Share payable by the Concessionaire in respect of use of the
Unutilised Capacity and De-reserved Capacity (viii) details in respect of other Damages
payable in accordance with the provisions of this Agreement; and (ix) the net amount
payable under the Monthly Invoice.

27.143 The Authority shall, within 15 (fifteen) days of receipt of a Monthly. Invoice in
accordance with Clause 27.14.1 {the “Payment Due Date”), make payment of the
amount claimed directly, through electronic transfer, to the designated bank account of
the Concessionaire, save and except any amounts which it determines as not payable or
disputed (the “Disputed Amounts™).

27.14.4 All Damages and any other amounts due and payable by the Concessionaire in
accordance with the provisions of this Agreement may be deducted from the Storage
Charges due and payable to the Concessionaire and in the event the deductions hereunder
exceed the Storage Charges in that month, the balance remaining shall be deducted from
the Storage Charges duc and payable to the Concessionaire for the immediately following
month.

27.15 Dispuied amounis

27.15.1 The Authority shall, within 10 (ten) days of receiving an invoice, notify the
Concessionaire of the Disputed Amounts, with particulars thereof. Within 7 (seven) days
of receiving such notice, the Concessionaire shall present any information or evidence as
may reasonably be required for determining that such Disputed Amounts are payable.
The Authority may, if necessary, meet a representative of the Concessionaire for
resolving the dispute and in the event that the dispute is not resolved amicably, the
Dispute Resolution Procedure shall apply. For the avoidance of doubt, even if a dispute is
resolved amicably, any amount paid after the Payment Due Date shall be deemed as
delayed payment for the purposes of payment of interest thereon. For the avoidance of
doubt, the Authority shall be entitled to raise a dispute regarding any Disputed Amounts,
whether due or already paid in accordance with this Agreement, at any time.

27.15.2 If any amount is payable by either Party to the other Party upon ‘determination of a
dispute regarding any Disputed Amount under the Dispute Resolution Procedure, such
amount shall be deemed to be payable on the date when it first became due under this
Agreement, and interest for the period of delay shall be due and payable at the rate

specified in Clause 27.16.

27.16 Delayed payments

All amounts dve and payable to the Concessionaire under the provisions of this »\4'

Agreement s l,ﬁg_ﬂatd | withifi the period set forth in Clause 27.14. In the event of delay
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27.17

beyond such period, the Authority shall pay interest for the period of delay, calculated at
the rate specified In Clause 47.4.1.

Discount for early payment , ¢

The Parties expressly agree that in the event the Authority pays the Storage Charges ¢
within 7 (seven) days of the date of submission of the invoice thereof, the Authority shall

be entitled to deduct 0.5% (zero point five per cent) of the amount specified in the

Monthiy Invoice by way of discount for early payment.
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ARTICLE 28
SERVICE CHARGES

Associated Services

The Concessionaire shall provide associated services including Unloading,
Debagging, Drying, Cleaning, Bagging and Loading of Foodgrains, and such other
services as may be mutually agreed between the Parties, in accordance with the
provisions of this Agreement (the “Associated Services”).

The Concessionaire shall, at its own cost, procure, maintain and operate the facilities
and equipment required for providing Associated Services in accordance with the
provisions of this Agreement, Applicable Laws and Good Industry Practice.

The charges payable for the Associated Services shall include the Unloading
Charges, Drying Charges, Cleaning Charges, Bagging Charges, Loading Charges,
Stacking Charges, Bulk Unloading Charges, Bulk Loading Charges and such other
charges as the Parties may mutually agree upon (the “Service Charges™).

Unloading and Debagging of Foodgrains

Upon arrival of a Vehicle for delivery of Foodgrains at the Storage Facility, the
Concessionaire shall undertake the unloading thereof in accordance with the
provisions of this Agreement and Good Industry Practice (the “Unloading™).

If the Foodgrains are delivered in Bags, the Concessionaire shall open the same for
transfer of the Foodgrains to elevator hoppers of the Silos and shall roll up empty
Bags and load them back on the respective Vehicles in accordance with the
provisions of this Agreement and Good Industry Practice (the “Debagging™).

The Authority shall pay to the Concessionaire charges for Unloading and Debagging,
including sampling, testing and weighment, calculated at the rate of Rs. 2.25 (Rupee
two and paise twenty five) per quintal (the “Unloading Charges™).

In the event the Foodgrains delivered at the Storage Facility do not require any
Debagging and are transferred directly from Véhicles to the Storage Facility, the
Authority shall pay to the Concessionairé charges for samplmg, testing and
weighment, calculated at the rate of Re. 1.25 (Rupees one and paise twenty five) for
-every quintal equivalent of Foodgrains unloaded (the “Buik Unloading Charges™).

Drying of Foodgrains

In the event of the Intake Report determining that the Foodgrains coritain oistliré in

excess of the Jimit specified in Clause 22.4.1, but such exéess i§ wnhm"a limiEaf -4 70
%Q“/;@gﬁo pointfrveper cent) of the weight of Foodgrains, the Concessionairé 'shall .




2832

28.33

28.4
28.4.1

2842

2843

undertake Drying thereof to bring the same in conformity with the Foodgrains
Specifications.

In the event the Foodgrains contain moisture in excess of the limit of 0.5% (zero five
per cent) specified in Clause 28.3.1, the Concessionaire may by notice reject such
Foodgrains within a period of 12 {twelve) hours from their arrival and require the
Authority to undertake their removal from the Storage Facility within 72 (seventy
two) hours of such notice. In the event of failure of the Authority to remove the
rejected Foodgrains within the time specified herein, the Concessionaire may forfeit
such Foodgrains and remove them from the Storage Facility at its own cost, and
dispose them in such manner as it deems fit.

For undertaking Drying in accordance with the provisions of Clause 28.3.1, the
Authority shall pay to the Concessionaire charges for Drying at rates mutually
agreed upon by the Parties in conformity with the prevailing market rates for similar
services {the “Drying Charges™).

Cleaning of Foodgrains

In the event of the Intake Report determining that the Foodgrains contain foreign
material in excess of the limit specified in the Foodgrains Specifications, but such
excess is within a limit of 0.5% (zero point five per cent) of the weight of
Foodgrains, the Authority may, by notice, require the Concessionaire to undertake
Cleaning thereof to bring the same in conformity with the Foodgrains Specifications.

In the event of Foodgrains containing foreign materials in excess of the limit of 0.5%
{zero point five per cent) specified in Clause 28.4.1, the Concessionaire may be
notice reject such Foodgrains within a period of 12 (twelve) hours from their arrival
and require the Authority to undertake their removal from the Storage Facility within
72 {seventy two) hours of such notice. In the event of fallure of the Authority to
remove the rejected Foodgrains within the time specified herein, the Concessionaire
may forfeit such Foodgrains and remove them from the Storage Facility at its own
cost, and dispose them in such manner as it deems fit.

For undertaking Cleaning in accordance with the provisions of Clause 28.4.1, the
Authority shall pay to the Concessionaire charges for Cleaning at rates mutually
agreed upon by the Parties in conformity with the prevailing market rates for similar
services (the “Cleaning Charges™).

Bagging of Foodgrains

If the Authority requires delivery of Foodgrains in Bags, the Concessionaire shall
transfer Foodgrains into Bags, duly stitched and stencilled, in accordance with the
provisions of this Agreement and Good Industry Practice (the “Bagging™).

The Authority shall pay to the Concessicnaire charges for Bagging, including
stitching and evacuation, calculated at the rate of Rs. 2 (Rupees two) per quintal (the
“Bagging Charges”).
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- 28.53 The Authority shall pay to the Concessionaire charges for stacking of Bags
calculated at the rate of Rs. 1.25 (Rupees one and paisa twenty five) per quintal (the
( “Stacking Charges™).
. 28.6 Loading of Foodgrains
28.6.1 In the event the Dispatch Notice requires the Concessionaire to undertake Loading of

Foodgrains, the Concessionaire shall, upon arrival of Vehicles for loading and
dispatch of Foodgrains, undertake loading thereof in accordance with the provisions
of this Agreement and Good Industry Practice (the “Loading™).

28.6.2 The Authority shall pay to the Concessionaire charges for Loading calculated at the
rate of Rs. 1.53 (Rupee one and paisa fifty three) per quintal for loading directly on a
Vehicle and where breaking of stacks is required, the charges shall be Rs. 2.50
(Rupee two and paisa fifty) per quintal (the “Loading Charges™).

28.6.3 In the event the Foodgrains to be dispatched from the Storage Facility do not require
any Bagging and are transferred directly from the Storage Facility to Vehicles or
trains, as the case may be, the Authority shall pay to the Concessionaire, in lieu of
Loading Charges specified in Clause 28.6.2, charges for bulk loading calculated at
rates mutually agreed upon by the Parties in conformity with the prevailing market
rates for similar services (the “Bulk Loading Charges™).

28.7 Turn-around of Vehicles

The Concessionaire shall procure and ensure that the total turnaround time of a

J Vehicle between the time it arrives at the weighbridge of the Storage Facility for
- Loading or Unloading, as the case may be, to the time it departs from the
weighbridge shall not exceed 2 (two) hours. In the event of any delay beyond 2 (two)

hours, the Concessionaire shall pay to the custodian of such Vehicle, damages equal

to Rs.100 (Rupees one hundred) for every delay of 15 (fifteen) minutes or part

thereof. Provided that the aforesaid rate of damages shall be increased by Rs. 10

(ten) in each Accounting Year after 2014-15. Provided, however, the damages

specified in this Clause 28.7 shali not be applicable in the event Loading of Vehicles

is not undertaken by the Concessionaire. For the -avoidance of doubt, the

Concessionaire agrees and undertakes to pay the damages specified herein without

g any demand by the custodian of a Vehicle and shall prominently display a notice to

this effect so that every custodian of Vehicles is aware of its right under this Claus
28.7.

8.8 Revision of Charges

._ -’.]\\/ g
Each of the charges specified in this Article 28 have been determined with refer e%s -

to April 1, 2012 and shail be revised annually to reflect the variation in WPI to the
: /5 éﬁ _ extent of 75°/p (seventy five per cent) thereof, occurring between the Reference Index
Date for March of the year in which the Bid was submitted and the Reference Index
v Date for the month of March preceding the Accounting Year for which such revision
& is undertaken.
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28.9

Billing and Payment

The provisions of Clauses 27.13 to 27.17 shall apply mutatis nuiandis to billing and
payment of Service Charges.




ARTICLE 29
PAYMENT SECURITY

29.1 Letter of Credit

29.1.1 The Authority shall, no later than 30 (thirty) days prior to the likely date of COD, provide
to the Concessionaire, an unconditional, revolving and irrevocable letter of credit for an
amount equivalent to 125% (one hundred twenty five per cent) of the Fixed Charge
payable for Normative Availability of the Storage Facility during a period of [ (one)
month (the “Letter of Credit”), which may be drawn upon by the Concessionaire for
recovery of payment due against the Monthly Invoice in accordance with the provisions
of this Agreement. The Letter of Credit shall be substantially in the form specified in
Schedule-R and shall come into effect on COD, and shall be modified once every 2 (two)
years to reflect the revision in Fixed Charge in accordance with the provisions of this
Agreement.

29.1.2 The Letter of Credit shall be procured by the Authority from a bank where at least 40% -
(forty per cent) of the Authority’s total monthly revenues are normally deposited. All
costs and expenses relating to opening and maintenance of the Letter of Credit shall be
borne by the Authority.

29.1.3 In the event of Authority’s failure to pay the Monthly Invoice before the 27™ (twenty
seventh) day of the month in which the relevant Payment Due Date occurs, the
Concessionaire may, in its discretion, invoke the Letter of Credit for recovery of the
amount due, whereupon the Bank that has issued the Letter of Credit shall, without any
reference to the Authority, pay the amount due, upon the Concessionaire presenting the
following documents, namely:

(1) acopy of the Monthly Invoice which has remained unpaid; and

(ii) a certificate from the Concessionaire to the effect that the Monthly Invoice is in
accordance with this Agreement and that the amount due has remained unpaid.

29.1.4 In the event that the amount covered by the Letter of Credit is at any time less than the
amount specified in Clause 29.1.1 or is insufficient for recovery of payment due against
the Monthly Invoice, the Authority shall, within a period of 15 (fifteen) days from the
date on which such shortfall occurred, cause the Letter of Credit to be replenished and
reinstated to the extent specified in Clause 29.1.1. For the avoidance of doubt, the Parties
agree that the Letter of Credit shall not be revised solely on account of revision in Fixed
Charge, except to give effect to such revision once in every 2 (two) years.

29.1.5 The Parties may, by mutual agreement, substitute the Letter of Credit by an-unconditional
and irrevocable bank guarantee or any equivalent instrument as may be mutually agreed~- -

upon. I
.——\-® -
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29.2
2921

29.2.2

Third party usage of Storage Capacity

In the event the Concessionaire is unable to recover its Storage Charges through the
Letter of Credit, and if the Storage Charges or part thereof remain unpaid for a period of
1 (one) month from the Payment Due Date, then notwithstanding anything to the contrary
contained in this Agreement, the Concessionaire shall have the right to use the whole or
part of the Storage Capacity for storage of Foodgrains or other commodities on behalf of
third parties and to levy and appropriate the charges therefor. Upon payment of the
outstanding dues and restoration of the Letter of Credit, the Authority may require the
Concessionaire to restore the rights of the Authority to use the Storage Facility after
commencement of the following Harvest Season or from such earlier date as the Parties
may mutually agree upon.

The use of Sterage Capacity pursuant to Clause 29.2.1 shall not extinguish any liability of
the Authority or any clain that the Concessionaire may have against the Authority, save
and except to the extent of any amounts recovered under the provisions of Clause 29.2.1.
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30.1.2
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1.4

30.1.5
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ARTICLE 30
UTILISATION OF CAPACITY

Utilisation of Storage Capacity

Storage Capacity shall be deemed to be earmarked and reserved for exclusive utilisation
by the Authority, and the Concessionaire shall be entitled to receive payment of Storage
Charges for Availability thereof in accordance with the provisions of this Agreement.
Provided, however, that at any time after the 10" (tenth) anniversary of COD, the
Authority may, by a notice of at least 6 (six) months, release and de-reserve one or more
Silos comprising the Storage Capacity and thereupon the obligation of the Authority to
pay Storage Charges for such released and de-reserved Storage Capacity, and the
obligations of the Concessionaire to provide Storage Capacity and Storage Services to the
Authority shall cease from the date on which such notice takes effect, save and except as
provided in Clause 30.1.2.

At any time after the release of Storage Capacity pursuant to the provisions of Clause
30.1.1, the Authority may, by a notice of at least 6 (six) months, require the
Concessionaire to earmark and reserve one or more Silos comprising the whole or part of
Storage Capacity, for a period of 1 (one) year or more. From the date on which such
notice takes effect, the Storage Capacity, to the extent specified in the notice, shall be
deemed to be earmarked and reserved for utilisation by the Authority and the
Concessionaire shall be entitled to receive payment of Storage Charges for Availability
thereof in accordance with the provisions of this Agreement.

In the event that any part of the Storage Capacity earmarked and reserved for the
Authority in accordance with the provisions of Clause 30.1.1 is not utilised by the
Authority or its nominees, the same shall be deemed to be unutilised capacity (the
“Unutilised Capacity™), but only for the period when it is not being utilised or is not
scheduled for utilisation by the Authority. The Concessionaire may, subject to the
provisions of this Agreement, let out the Unutilised Capacity for storage of foodgrains
belonging to third parties; provided that the revenues from use of Unutilised Capacity
hereunder shall be subject to payment of Revenue Share under and in accordance with the
provisions of Clause 30.3. For the avoidance of doubt, the Parties agree that the
Concessionaire shall determine the quantum of Unutilised Capacity with prior approval
of the Authority. '

Subject to the provisions of Clause 30.1.1, the Parties expressly acknowledge and agree
that the Authority may utilise, or cause to be utilised, the Storage Capacity for storage of
Foodgrains owned by any other public or private entity; provided, however, that the
Authority shall at all times be responsible and liable for discharging all its obligations
under this Agreement, including the payment of Stofage@h__a_il"geé and Service Charges.

The Parties expressly acknowledge and agree that any Storage Capacity which is released
and de-reserved by the Authority (the “De-reserved Capacity.”) in accordance with this
Agreement may be hired out by the Concessionaire to third parties, and , and the
revenues therefrom shall be deemed to be revenues from De-reserved Capacity on which
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30.3

30.3.1
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30.4

a revenue share will be due and payable by the Concessionaire to the Authority in
accordance with the provisions of Clause 30.2.2.

Obligation to share revenues

The Concessionaire shall pay to the Authority, 40% (forty per cent) of the revenues
accruing from all charges including proceeds of any rentals, deposits, capital receipts or
insurance claims, received in each month for and in respect of the Unutilised Capacity
(the “Revenue Share from Unutilised Capacity”). The Parties agree that the Revenue
Share from Unutilised Capacity payable for any month shall be set off against the Storage

.Charges payable by the Authority for that month.

The Concessionaire shall pay to the Authority, 10% (ten per cent) of the gross revenues,
including the proceeds of any rentals, deposits, capital receipts or insurance claims,
received in each month for and in respect of the De reserved Capacity (the “Revenue
Share from De-reserved Capacity”.) which shall be set off against the Storage Charges
paydble by the Authority for that month.

In the event of any dispute relating to the Revenue Share from Unutilised Capacity and
Revenue Share from De-reserved Capacity,the Dispute Resolution Procedure shall apply.

Revenue Statement

During the Operation Period, the Concessionaire shall furnish to the Authority, within 7
(seven) days of completion of each month, a statement of the charges and other receipts
from Unutilised Capacity and the Revenue Share frem Unutilised Capacity, substantially
in the form set forth in Schedule-S (the “Revenue Statement for Unutilised Capacity”)
and the charges and other receipt from De-reserved Capacity, substantially in the form set
forth in Schedule-T (the “Revenue Statement for De-reserved Capacity”). The
Concessionatre shall also furnish to the Authority such other information as the Authority
may reasonably require, at specified intervals, in discharge of its statutory functions and
contractual rights hereunder.

The Concessionaire shall, for each Accounting year, consolidate the Revenue Statements
for Unutilised Capacity and provide 2 (two) copies thereof, duly certified by the Statutory
Auditor, to the Authority within 60 (sixty) days of the close of that Accounting Year.

Negotiable warehousing receipts

Without prejudice to any rights or obligations of the Parties under this Agreement, the
Concessionaire may issue negotiable warehousing receipts under and in accordance with

f Applicable Laws for and in respect of the foodgrains of third parties stored in the de-

reserved or released capacity, or in any Unutilised Capacity forming part of the Storage
Capacity, on the express understanding that no right, lien, title, authority, privilege or
discretion of the Authority shall in any manner be affected or subordinated to such

negotiable warehousing 1'6%;\3 or any right or obligation incidental to or associated

therewith.
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ARTICLE 31
ESCROW ACCOUNT

Escrow Account

31.1.1 The Concessionaire shall prior to the Appointed Date, open and establish an Escrow

Account with a Bank (the “Escrow Bank”) in accordance with this Agreement read with
the Escrow Agreement.

31.1.2 The nature and scope of the Escrow Account are fully described in the agreement (the

31.2

31.3

31.3.1

. AT .
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“Escrow Agreement”) to be entered into amongst the Concessionaire, the Authority, the
Escrow Bank and the Senior Lenders through the Lenders’ Representative, which shall be
substantially in the form set forth in Schedule-X.

Deposits into Escrow Account

The Concessionaire shall deposit or cause to be deposited the following inflows and
~ receipts into the Escrow Account:

| (a) all funds constituting the Financial Package

(b) all revenues from the Project, including the proceeds of any rentals, deposits,
capital receipts or insurance claims; and

{c) all payment by the Authority, including the Storage Charges and Service Charges.

Provided that the Senior Lenders may make direct disbursements to the Contractor in

accordance with the express provisions contained in this behalf in the Financing
Apgreements.

Withdrawals during Concession Period

The Concessionaire shall, at the time of opening of Escrow Account, give irrevocable
instructions by way of an Escrow Agreement, to the Escrow Bank instructing, inter alia,
that deposits in the Escrow Account shall be appropriated in the following order every
month, or at shorter intervals as necessary, and if not due in a month then appropriated

proportionately in such month and retained in the Escrow Account and paid out
therefrom in the month when due:

(a) all taxes due and payable by the Concessionaire for and in respect of Projeé?;

(b) all payments relating to construction of the Project subject to and in accordg'_

with the conditions, if any, set forth in the l%/ﬁ;ing Agreements;
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(d)

()
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(g}

(h)

(i)

.
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O&M Expenses, subject to the ceiling, if any, set forth in the Financing
Agreements;

O&M Expenses and other costs and expenses incurred by the Authority in
accordance with the provisions of the Storage Agreement and certified by the
Authority as due and payable to it;

any other amounts due and payable to the Authority, including Revenue Share
from Unutilised Capacity and De-reserved Capacity, to the extent not set off in
accordance with the provisions of this Agreement;

monthly proportionate provision of Debt Service due in an Accounting Year;
Premium-due-and payable-to-the-Authorty;

all payments and Damages certified by the Authority as due and payable to it by
the Concessionaire pursuant to the Storage Agreement;

monthly proportional provision of debt service payments due in an Accounting
Year in respect of Subordinated Debt;

any reserve requirements set forth in the Financing Agreements; and

balance, if any, in accordance with the instructions of the Concessionaire

Withdrawals upon Termination

31.4.1 Notwithstanding anything to the contrary contained in this Agreement, all amounts

standing to the credit of the Escrow Account shall, upon Termination, be appropriated in

the following order:

(a)
(b)
(©)

(d)

(e)

mp/sa/240813

all taxes due and payable by the Concessionaire for and in respect of the Project;
90% (ninety per cent) of Debt Due excluding Subordinated Debt;

outstanding Revenue Share and any other amounts due and payable to the
Authority;

all payments and Damages certified by the Authority as due and payable to it by
the Concessionaire pursuant to the Storage Agreement, including {Premium} and
any claims in connection with or arising out of Termination;

retention and payments arising out of, or in relation to, liability for defects and

deficiencies set forth in Article 39 o th;,Sﬁorage Agreement;
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(f) outstanding Debt Service including the balance of Debt Due;
{2) outstanding Subordinated Debt;

(h) incurred or accrued O&M Expenses;
§)] any other payments required to be made under the Storage Agreement; and
() balance, if any, in accordance with the instructions of the Concessionaire:

Provided that no appropriations shall be made under Sub-clause (j} of this Clause 31.4.1
until a Vesting Certificate has been issued by the Authority under the provisions of
Article 38.

31.4.2 The provisions of this Article 31 and instructions contained in the Escrow Agreement.

shall remain in full force and effect until the obligations set forth in Clause 31.4.1 have
been discharged.
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ARTICLE 32
INSURANCE

32.1 Insurance during Concession Period

The Concessionaire shall effect and maintain at its own cost, during the Construction
Period and the Operation Period, such insurances for such maximum sums as may be

required under the Financing Agreements and the Applicable Laws, and such insurances {
as may be necessary or prudent in accordance with Good Industry Practice. The
Concessionaire shall also effect and maintain such insurances as may be necessary for {

mitigating the risks that may devolve on the Authority as a consequence of any act or
omission of the Concessionaire during the Construction Period. The Concessionaire shall
procure that in each insurance policy, the Authority shall be a co-insured. For the
avoidance of doubt, the level of insurance to be maintained by the Concessionaire after
repayment of Senior Lenders” dues in full shall be determined on the same principles as ' a
applicable for determining the level of insurance prior to such repayment of Senior *
Lenders® dues.

32.2 TInsurance Cover (
Without prejudice to the provisions contained in Clause 32.1.1, the Concessionaire shall, B
during the Operations Period, procure and maintain Insurance Cover including but not

limited to the following:

(i) © Loss, damage or destruction of the Project Assets, including assets handed over
by the Authority to the Concessionaire, at replacement value; i

(i)  comprehensive third party lability insurance including injury to or death of {
personnel of the Authority or others caused by the Storage Facility ;

(iii)  the Concessionaire’s general liability arising out of the Concession;
(iv)  lability to third parties for goods or property damage;
v) workmen’s compensation insurance; and

(vi)  any other insurance that may be necessary to protect the Concessionaire and its
employees, including all Force Majeure Events that are insurable at commercially
reasonable premiums and not otherwise covered in items (i) to (v} above.

32,3 Insurance for Foodgrains

Subject to the provisions of Clause 32.4, the Concessionaire shall effect and maintain,
during the Operation Pericd, such insurances for such maximum sums as may be
specified by the Authority to cover any shortfall in or loss of Foodgrains and such other
insurances as may be necessary or prudent in accordance with Good Industr} Practice’”
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32.4

32.5

32.6
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for mitigating the risks that may devolve on the Authority as a consequence of any act or
omission of the Concessionaire during the Operation Period. The Concessionaire shall
procure that in each insurance policy, the Authority shall be a co-insured. For the
avoidance of doubt, the aforesaid insurances shall include the value of Foodgrains
stored, calculated with reference to the average procurement cost of such Foodgrains.

Notice to the Authority

No later than 45 (forty five) days prior to commencement of the Construction Period or
the Operation Period, as the case may be, the Concessionaire shall by notice furnish to
the Authority, in reasonable detail, information in respect of the:insurances that it
proposes to effect and maintain in accordance with this Article 32. Within 30 (thirty)
days of receipt of such notice, the Authority may require the Concessionaire to effect and
maintain such other insurances as may be necessary pursuant hereto, and in the event of
any difference or disagreement relating to any such insurance, the Dispute Resolution
Procedure shall apply.

Evidence of Insurance Cover

All insurances obtained by the Concessionaire in accordance with this Article 32 shall be
maintained with insurers on terms consistent with Good Industry Practice. Within 15
(fifteen) days of obtaining any insurance cover, the Concessionaire shall furnish to the
Authority, notarised true copies of the certificate(s) of insurance, copies of insurance
policies and premia payment receipts in respect of such insurance, and no such insurance
shall be cancelled, modified, or allowed to expire or lapse until the expiration of at least
45 (forty five) days after notice of such proposed cancellation, modification or non-
renewal has been delivered by the Concessionaire to the Authority . '

Remedy for failure to insure

If the Concessionaire shall fail to effect and keep in force all insurances for which it is
responsible pursuant hereto, the Authority shall have the option to either keep in force
any such insurances, and pay such premia and recover the costs thereof from the
Concessionaire, or in the event of computation of a Termination Payment, treat an
amount equal to the Insurance Cover as deemed to have been received by the
Concessionaire.

Waiver of subrogation

All insurance pelicies in respect of the insurance obtained by the Concessionaire pursuant
to this Article 32 shall include a waiver of any and all rights of subrogation or recovery of
the insurers thercunder against, infer alia, the Authority, and its assigns, sticcessors, -
undertakings and their subsidiaries, affiliates, employees, insurers and underwriters, and
of any right of the insurers to any set-off or counterciaim or any other deduction, whether
by attachment or otherwise, in respect of any liability of any such person insured under
any such policy or in any way connected with any loss, liability or obligation covered by
such policies of insurance.
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32.9

Concessionaire’s waiver

The Concessionaire hereby further releases, assigns and waives any and all rights of
subrogation or recovery against, infer alia, the Authority and its assigns, undertakings
and their subsidiaries, affiliates, employees, successors, insurers and underwriters, which
the Concessionaire may otherwise have or acquire in or from or in any way connected
with any loss, liability or obligation covered by policies of insurance maintained or
required to be maintained by the Concessionaire pursuant to this Agreement (other than
third party liability insurance policies) or because of deductible clauses in or inadequacy
of limits of any such policies of insurance.

Application of insurance proceeds

The proceeds from all insurance claims, except life and injury, shall be paid to the
Concessionaire and it shall, notwithstanding anything to the contrary contained in this
Agreement, apply such proceeds towards payment of Damages and the balance
remaining, if any, shall be applied for any necessary repair, reconstruction, reinstatement,
replacement, improvement, delivery or installation of the Storage Facility, in accordance
with the provisions contained in this behalf in the Financing Agreements.
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ARTICLE 33
ACCOUNTS AND AUDIT

33.1  Audited accounts

33.1.1 The Concessionaire shall maintain books of accounts recording all its receipts (including
the revenues from Storage Charges, Variable Charges, Service Charges, charges. for
Unutilised Capacity, De-reserved Capacity and all incomes derived/collected by it from
or on account of the Storage Facility and/or its use), income, expenditure, payments,
assets and liabilities, in accordance with this Agreement, Good Industry Practice,
Applicable Laws and Applicable Permits. The Concessionaire shall provide 2 (two)
copies of its Balance Sheet, Cash Flow Statement and Profit and Loss Account, along
with a report thereon by its Statutory Auditors, within 90 (ninety) days of the close of the
Accounting Year to which they pertain and such audited accounts, save and except where
expressly provided to the contrary, shall form the basis of payments by either Party under
this Agreement. The Authority shall have the right to inspect the records of the
Concessionaire during office hours and require copies of relevant extracts of books of
accounts, duly certified by the Statutory Auditors, to be provided to the Authority for
verification of basis of payments, and in the event of any discrepancy or error being
found, the same shall be rectified and such rectified account shall form the basis of
payments by either Party under this Agreement.

33.1.2 The Concessionaire shall, within 30 (thirty) days of the close of each quarter of an
Accounting Year, fumish to the Authority its unaudited financial results in respect of the
preceding quarter, in the manner and form prescribed by the Securities and Exchange
Board of India for publication of quarterly results by the companies listed on a stock
exchange.

33.1.3 On or before the thirty-first day of May each Year, the Concessionaire shall provide to
the Authority, for the preceding Accounting Year, a statement duly audited by its
Statutory Auditors giving summarised information on (a) receipts on account of Fixed
Charge, (b) receipts on account of Variable Charges, {¢) receipts on account of Service
Charges, {d) revenues from Unutilised Capacity, (e) revenues from De-reserved Capacity
and (f) such other information as the Authority may reasonably require.

&
§33.2 Appointment of auditors

33.2.1 The Concessicnaire shall appoint, and have during the subsistence of this Agreement as
its Statutory Auditors, a firm chosen by it from the mutually agreed list of 5 (five) 5
reputable firms of chartered accountants (the “Panel of Chartered Accountants™), such

o list to be prepared substantially in accordance with the criterja set forth in Schedule-U.

E ' All fees and expenses of the Statutory Auditors shall be borne by the Concessmnalre '

3322

The Concessionaire may terminate the appointment of its Statutory Auditors after a
notice of 45 (forty five) days to the Authority, subject to the replacemeént Statu;;-n’g’ i
. Auditors being appointed from the Panel] of Chartered Accountants.
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33.2.3 Notwithstanding anything to the contrary contained in this Agreement, the Authority

shali have the right, but not the obligation, to appoint at its cost from.time to time and at
anytime, another firm (the “Additional Auditors”) from the Panel.of Chartered
Accountants to andit and verify all those matters, expenses, costs, realisations and things

which the Statutory Auditors are required to do, undertake or certify pursuant to this
Agreement.

{33.2.4In the event that the Grant exceeds 20% (twenty per cent) of the Total Project Cost, the

33.3

334

33.5

Authority shall have the right, but not the obligation, to appoint at its cost, for the
duration of the Construction Period, another firm (the “Concurrent Auditors™) from the

Panel of Chartered Accountants fo undertake concurrent audit of the Concessionaire’s
accounts.}

Certification of claims by Statutory Auditors

Any claim or document provided by the Concessionaire to the Authority in connection
with or relating to receipts, income, payments, costs, expenses, accounts or audit, and any
matter incidental thereto shall be valid and effective only if certified by its Statutory
Auditors. For the avoidance of doubt, such certification shall not be required for
exchange of information in the normal course of business.

Set-off

In the event any amount is due and payable by the Authority to the Concessionaire, it
may set-off any sums payable to it by the Concessionaire and pay the balance remaining.
Any exercise by the Authority of its rights under this Clause shall be without prejudice to
any other rights or remedies available to it under this Agreement or otherwise.

Dispute resolution

In the event of there being any difference between the findings of the Additional
Auditors or the Concurrent Auditors, as the case may be, and the certification provided
by the Statutory Auditors, such Auditors shall meet to resolve the differences and if they
are unable to resolve the same, such Dispute shall be resolved by the Authority by
recourse to the Dispute Resolution Procedure.

103
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34.1

ARTICLE 34
FORCE MAJEURE

Force Majeare

As used in this Agreement, the expression “Force Majeure” or “Force Majenre Event”
shall mean occurrence in India of any or all of Non-Political Event, Indirect Political
Fvent and Political Event, as defined in Clauses 34.2, 34.3 and 34.4 respectively, if it
affects the performance by the Party claiming the benefit of Force Majeure (the
“Affected Party”) of its obligations under this Agreement and which act or event (i) is
bevond the reasonable control of the Affected Party, and (ii) the Affected Party could not
have prevented or overcome by exercise of due diligence and following Good Industry

- Practice, and (jii) has Material Adverse Effect on the Affected Party.

34.2

Non-Political Event

A Non-Political Event shall mean one ot more of the following acts or events:

(=) act of God, epidemic, extremely adverse weather conditions, lightning,
earthquake, landslide, cyclone, flood, volcanic eruption, chemical or radioactive
contamination or ionising radiation, fire or explosion (to the extent of
contamination or radiation or fire or explosion originating from a source external
to the Storage Facility);

(b) strikes or boycotts (gther than those involving the Concessionaire, Contractors or
their respective employees/representatives, or attributable to any act or omission
of any of them) interrupting supplies and services to the Storage Facility for a
continuous period of 24 (twenty four) hours and an aggregate period exceeding 7
(seven) days in an Accounting Year, and not being an Indirect Political Event set
forth in Clause 34.3;

(¢) any failure or delay of a Contracior but only to the extent caused by another Non-
Political Event and which does not result in any offsetting compensation being
payable to the Concessionaire by or on behalf of such Contractor;

/ ﬁny delay or fallme of an overseas contractor to deliver any cr mcal equipment
<" required for the Storage Facility and not available in India if such delay or failure

does not result In any offsetting compensation being payable to the
Concessionaire by or on behalf of such contractor; T

‘éé@\ is caused outside India by any event specified in Sub-claiise (a) above and which

(e}  any judgement or order of any cowrt of competent jurisdiction or statutory

authority made- against the Concessionaire in any proceedings for reasons other
than (i) failure of the Concessionaire to comply with any Applicable Law or~

Applicable Permit, or (ii) on account of bresa%h\mf any Appli be Law or
24t
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Applicable Permit or of any contract, or {lii} enforcement of this Agreement, or
(1v) exercise of any of its rights under this Agreement by the Authority;

the discovery of geological conditions, toxic contamination or archaeological
remains on the Licensed Premises that could not reasonably have been expected

to be discovered through a inspection of the Licensed Premises; or

any event or circumstances of a nature analogous to any of the foregoing.

34.3 Indirect Political Event

An Indirect Political Event shall mean one or more of the following acts or events:

(a)
(b)
(c)
(d)

(e)
®

an act of war (whether declared or undeclared), invasion, armed conflict or act of
foreign enemy, blockade, embargo, riot, insurrection, terrorist or military action,
civil commotion or politically motivated sabotage; :

industry-wide or State-wide strikes or industrial action for a continuous period of
24 (twenty four) hours and exceeding an aggregate period of 7 (seven) days in an
Accounting Year;

any civil commotion, boycott or political agitation which prevents operation of
the Storage Facility by the Concessicnaire for an aggregate period exceeding 7
(seven) days in an Accounting Year,

any failure or delay of a Contractor to the extent caused by any Indirect Political
Event and which does not result in any offsetting compensation being payable to
the Concessionaire by or on behalf of such Contractor;

any Indirect Political Event that causes a Non-Political Event; or

any event or circumstances of a nature analogous to any of the foregoing.

344  Political Event

A Political Event shall mean one or more of the following acts or events by or on account
of any Government Instrumentallty .

@
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Change in Law, only if consequences thereof cannot be dealt with under and in
accordance with the provisions of Article 41 and its effect, in financial terms,
exceéds the sum specified in Clause 41.1;

compulsory acquisition in national interest or expropriation of any PIO_]eCt Assets
or rights of the Concessionaire or of the Contractors;

unlawful or unauthorised or without jurisdiction revocation of, or refusal to renew
or grant without valid cause, any clearance, licence, permit, authorisation, no
objection certificate, consent, Cflp rosiﬂh RE.-Pkemption required by thg
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Concessionaire or any of the Contractors to perform their respective obligations
under this Agreement and the Project Agreements; provided that such delay,
modification, denial, refusal or revocation did not result from the
Concessionaire’s or any Contractor’s inability or failure to comply with any
condition relating to grant, maintenance or renewal of such clearance, licence,
authorisation, no objection certificate, exemption, consent, approval or permit;

(d)  any failure or delay of a Contractor but only to the extent caused by another
Political Event and which does not result in any offsetting compensation being
payable to the Concessionaire by or on behalf of such Contractor; or

(e) any event or circumstance of a nature analogous to any of the foregoing.

34.5 Duty to report Force Majeure Event

34.5.1 Upon occurrence of a Force Majeure Event, the Affected Party shall by notice report such
occurrence to the other Party forthwith. Any notice pursuant hereto shall include full

particulars of:

{a) - the nature and extent of each Force Majeure Event which is the subject of any
claim for relief under this Article 34 with evidence in support thereof,

(b) the estimated duration and the effect or probable effect which such Force Majeure

Event is having or will have on the Affected Party’s performance of its -

obligations under this Agreement;

(¢)  the measures which the Affected Party is taking or proposes to take for alleviating

the impact of such Force Majeure Event; and
(d) ’any other information relevant to the Affected Party’s claim.

34.5.2 The Affected Party shall not be entitled to any relief for or in respect of a Force Majeure
Event unless it shall have notified the other Party of the occurrence of the Force Majeure
Event as soon as reasonably practicable, and in any event no later than 7 (seven) days
after the Affected Party knew, or ought reasonably to have known, of its occurrence, and

. shall have given particulars of the probable material effect that the Force Majeure Event

* is likely to have on the performance of its obligations under this Agreement.

‘;‘;‘
<
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For so long as the Affected Party continues to claim to be materially affected by such
Force Majeure Event, it shall provide the other Party with regular (and not less than

weekly) reports containing information as required by Clause 34.5.1, and such other
5 information as the other Party may reasonably request the Affected Party to provide.

g 54.6 Effect of Force Majeure Event on the Concession

34.6.1 Upoen the occurrence of any Force Majeure Event prior to the Appointed Date, the period

set forth in Clause 25.1.1 for achieving Financial Close shall be extended by a penod,_H

equal in length to the duration of the Force Majeure Event .
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34.6.2 Atany time after the Appointed Date, if any Force Majeure Event occurs:

(a) before COD, the Concession Period and the dates set forth in the Project
Completion Schedule shall be extended by a period equal in length to the duration
for which such Force Majeure Event subsists; or

(b)  after COD, whereupon the Concessionaire is unable to provide the Storage
Services despite making best efforts or it is directed by the Authority or any
Governmental Instrumentality to suspend the aforesaid services during the
subsistence of such Force Majeure Event, the Concession Period shall be
extended by a period equal in length to the period during which the
Concessionaire was prevented from providing the aforesaid services on account
thereof; provided that in the event of reduction in Storage Capacity on account of
partial suspension of services which cause the Availability on any day to decline
below 90% (ninety per cent) of the Average Daily Availability, the Authority
shall extend the Concession Period in proportion to the loss of such Availability
due to Force Majeure. For the avoidance of doubt, {oss of 25% (twenty five per
cent) in Availability for four days as compared to the Average Daily Availability
shall entitle the Concessionaire to extension of one day in the Concession Period.

34.7 Allocation of costs arising out of Force Majeure

34.7.1 Upon occurrence of any Force Majeure Event prior to the Appointed Date, the Parties
' shall bear their respective costs and no Party shall be required to pay to the other Parcy
any costs thereof.

34.7.2 Upon occurrence of a Force Majeure Event after the Appointed Date, the costs incurred
and attributable to such event and directly relating to the Storage Facility (the “Force
Majeure Costs™) shall be allocated and paid as follows:

{a)  upon occurrence of a Non-Political Event, the Parties shall bear their respective
Force Majeure Costs and neither Party shall be required to pay to the other Party
any costs thereof;

(b) upon occurrence of an Indirect Political Event, ali Force Majeure Costs

3 aftributable to such Indirect Political Event, and not exceeding the Insurance
g Cover for such Indirect Political Event, shall be borne by the Concessionaire; .and
to the extent Force Majeure Costs exceed such Insurance Cover, one half of such

excess amount shall be reimbursed by the Authority to the Concessionaire; and =

(¢}  upon occurrence of a Political Event, all Force Majeure Costs attributable to such 'Ar-::;, A

Political Event shall be reimbursed by the Authority to the Concessionaire.

g £ For the avoidance of doubt, Force Majeure Costs may include interest payments on debt,
O&M Expenses, any increase in the cost of Construction Works on account of inflation
and all other costs directly aftributable to the Force Majeure Event, but shall not includg
loss of Fixed Charge, Variable Charges, Service Charges, revenues from Unutiliscﬁ’

Capacity, revenues from Dc-rcsewec}:‘ﬁ‘ﬂpeegy _qﬂ;z?énre{:fyment obligations, and e‘f'ﬂ\ )
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determining such costs, information contained in the Financial Package may be relied
upon to the extent that such wmformation is relevant.

34.73 Notwithstanding anything contained in this Clause 34.7, if during the occurrence of a
Force Majeure Event, the Storage Capacity or part thereof is deemed available for any
reason whatsoever, the Authority shall not be liable to make any payments towards Force
Majeure Costs in respect thereof to the Concessionaire under this Clause 34.7.

34.7.4 Save and except as expressly provided in this Ariicle 34, neither Party shall be liable in
any manner whatsoever to the other Party in respect of any loss, damage, cost, expense,
claims, demands and proceedings relating to or arising out of occurrence or existence of
any Force Majeure Event or exercise of any right pursuant hereto.

348 Compensation for loss of Foodgrains due to Foree Majeare Event

Where any loss or shortfall of Foodgrains oceurs due 1o occurrence of a Force Majeure
Event, such loss or shortfall of Foodgrains shall be borne and paid as follows:

(a) upon occurence of a Non-Political Event, any loss or shortfall in Foodgrains
arising therefrom, but not exceeding the Insurance Cover, shall be borne by the
Concessionaire and paid to the Authority;

(b upon occurrence of an Indirect Political Bvent, any loss or shortfall in Foodgrains
arising therefrom, but not exceeding the Insurance Cover, shall be borne by the
Cancessionaire and paid to the Authority;

() upon occurrence of a Political Event, the Concessionaire shall not be required to
bear any loss or shortfall arising therefrom and such loss or shortfall shall be
borme by the Authority.

34,9 Termination Notice for Force Majeure Event

If a Force Majeure Event subsists for a period of 180 (one hundred and eighty) days or
. more within a continucus period of 365 (three hundred and sixty five} days, either Party
A? may in its discretion terminate this Agreement by issuing a Termination Notice to the
Sother Party without being iiable in any manner whatsoever, save as provided in this
M\\ éiiy Asticle 34, and upon issue of such Termination Notice, this Agreement shall,
q? notwithstanding anythmg to the contrary contained herein, stand telmmated forthwith;
provided that befcne issuing such Termination Notice, the Party intending to issue the
D Termination Notice shall inform the other Party of such intention and grant 15 (fifieen)
days time to make a representation, and may after the expiry of such 15 (fifteen) days
period, whether or not it is in receipt of such representation, in its sole discretion issue the

$§ Termination Naotice.

§° 34.10 Termination Payment for Force Majeure Event
34.10.11f Termination is on account of a Non-Political Event, the Authority shall make a

Termination Payment to the Concessionaire in an amount equal to 90% (ninety per ¢
of the Debt Due less Insurance Cover.
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2 34.10.2If Termination is on account of an Indirect Political Event, the Authority shail make a
Termination Payment to the Concessionaire in an amount equal to:

Cl (a) Debt Due less Insurance Cover; provided that if any insurance claims forming
. part of the Insurance Cover are not admitted and paid, then 80% (eighty per cent)
" of such unpaid claims shall be included in the computation of Debt Due; and
b (b) 110% (one hundred and ten per cent) of the Adjusted Equity

J

34.10.3If Termination is on account of a Political Event, the Authority shall make a Termination
© ) Payment to the Concessionaire in an amount that would be payable under Clause 37.3.2
as if it were an Authority Default.

34.11 Dispute resolution

In the event that the Parties are unable to agree in good faith about the occurrence or
existence of a Force Majeure Event, such Dispute shall be finally settled in accordance
- with the Dispute Resolution Procedure; provided that the burden of proof as to the

occurrence or existence of such Force Majeure Event shall be upon the Party claiming
R relief and/or excuse on account of such Force Majeure Event.

34.12 Excuse from performance of obligations

If the Affected Party is rendered wholly or partially unable to perform its obligations
under this Agreement because of a Force Majeure Event, it shall be excused from™ -
performance of such of its obligations to the extent it is unable to perform on account of
such Force Majeure Event; provided that:

(a) the suspension of performance shall be of no greater scope and of no longer
duration than is reasonably required by the Force Majeure Event;

{b) the Affected Party shall make all reasonable efforts to mitigate or limit damage to
the other Party arising out of or as a result of the existence or occurrence of such
Force Majeure Event and to cure the same with due diligence; and ‘

; (c) when the Affected Party is able to resume performance of its obligations under
this Agreement, it shall give to the other Party notice to that effect and shall
promptly resume performance of its obligations hereunder.
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351

35.2

353

354

ARTICLE 35
COMPENSATION FOR BREACH OF AGREEMENT

Compensation for default by the Concessionaire

Subject to the provisions of Clause 35.4, in the event of the Concessionaire being in
material breach or defanlt of this Agreement, it shall pay to the Authority by way of
compensation, all direct costs suffered or incurred by the Authority as a consequence of
such material breach or default, within 30 (thirty) days of receipt of the demand
supported by necessary particulars thereof; provided that no compensation shall be
payable under this Clause 35.1 for any material breach or default in respect of which
Damages are expressly specified and payable under this Agreement or for any
consequential losses incurred by the Authority.

Compensation for default by the Authority

Subject to the provisions of Clause 35.5, in the event of the Authority being in material
breach or default of this Agreement at any time after the Appointed Date, it shall pay to
the Concessionaire by way of compensation, all direct costs suffered or incurred by the
Concessionaire as a consequence of such material breach or default within 30 (thirty)
days of receipt of the demand supported by necessary particulars thereof, provided that
no such compensation shall be payable for any material breach or default in respect of
which Damages have been expressly specified in this Agreement. For the avoidance of
doubt, compensation payable may include interest payments on debt, O&M Expenses,
any increase Im capital costs on account of inflation and all other costs directly
attributable to such material breach or default but shall not include loss on account of
Storage Charges, Variable Charges, Service Charges and revenues from Unutilised
Capacity or De-reserved Capacity, debt repayment obligations, or other consequential
losses, and for determining such compensation, information contained in the Financial
Package and the Financial Model may be relied upon to the extent it is relevant.

Compensation to be in addition

Compensation payable under this Article 35 shall be in addition to, and not in substitution
for, or derogation of, Termination Payment, if any.

Mitigation of costs and damage

The non-defaulting Party shall make all reasonable efforts to mitigate or limit the costs
and damage arising out of or as a result of breach of Agreement by the other Party.
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36.1

36.2

36.2.1

3622
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ARTICLE 36
SUSPENSION OF CONCESSIONAIRE’S RIGHTS

Suspension upon Concessionaire Default

Upon occurrence of a Concessionaire Default, the Authority shall be entitled, subject to
Applicable Laws and without prejudice to its other rights and remedies under this
Agreement including its rights of Termination hereunder, to (i) suspend all rights of the
Concessionaire under this Agreement including the Concessionaire’s right to receive any
Fixed Charge, Variable Charge or Service Charges, and collect revenues from Unutilised
Capacity and De-reserved Capacity pursuant hereto, and (ii) exercise such rights itself
and perform the obligations hereunder or authorise any other person to exercise or
perform the same on its behalf during such suspension (the “Suspension™). Suspension
hereunder shall be effective forthwith upon issue of notice by the Authority to the
Concessionaire and may extend up to a period not exceeding 180 (one hundred and
eighty) days from the date of issue of such notice; provided that upon written request
from the Concessionaire and the Lenders’ Representative, the Authority shall extend the
aforesaid period of 180 (one hundred and eighty) days by a further period not exceeding
90 (ninety) days.

Authority to act on behalf of Concessionaire

During the period of Suspension, the Authority shall, on behalf of the Concessionaire,
collect all revenues under and in accordance with this Agreement, and appropriate the
same for meeting the O&M Expenses and for remedying and rectifying the cause of
Suspension. Any balance remaining after meeting the aforesaid expenditure shall be
deposited in a bank account to be des1gnated by the Concessionaire. For the avoidance of
doubt, the Authority shall continue to pay the Fixed Charge, Variable Charges and
Service Charges under and in accordance with this Agreement and deposit the same in
the aforesaid designated bank account after appropriating the expenses and costs
specified hercinabove.

During the period of Suspension hereunder, all rights and liabilities vested in the
Concessionaire in accordance with the provisions of this Agreement shall continue to vest
therein and all things done or actions taken, including expenditure incurred by the
Authority for discharging the obligations of the Concessionaire under and in accordance
with this Agreement and the Project Agreements, shall be deemed to have been done or
aken for and on behalf of the Concessionaire and the Concessionaire undertakes to

demnify the Authority for all costs incurred during such period. The Concessionaire
hereby licences and sub-licences respectively, the Authority or any other person
authorised by it under Clause 36.1 to use during Suspension, all Intellectual Property
belonging to or licenced to the Concessionaire with respect to the Storage Facility and its
design, engineering, construction, operation and maintenance and which is used or
created by the Concessionaire in performing its obligations under the Agreement.
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36.3

Revocation of Suspension

36.3.1 In the event that the Authority shall have rectified or removed the cause of Suspension

within a pertod not exceeding 90 (ninety) days from the date of Suspension, it shall
revoke the Suspension forthwith and restore all rights of the Concessionaire under this
Agreement. For the avoidance of doubt, the Parties expressly agree that the Authority
may, in its discretion, revoke the Suspension at any time, whether or not the cause of
Suspension has been rectified or removed hereunder.

36.3.2 Upon the Concessionaire having cured the Concessionaire Default within a period not

exceeding 90 (ninety) days from the date of Suspension, the Authority shall revoke the
Suspension forthwith and restore all rights of the Concessionaire under this Agreement.

36.4 Substitution of Concessionaire

36.5

36.5.1

At any time during the period of Suspension, the Lenders’ Representative, on behalf of
Senior Lenders, shall be entitled to substitute the Concessionaire under and in accordance
with the Substitution Agreement, and upon receipt of notice thereunder from the Lenders’
Representative, the Authority shall withhold Termination for a period not exceeding 180
(one hundred and eighty) days from the date of Suspension, and any extension thereof
under Clause 36.1, for enabling the Lenders’ Representative to exercise its rights of
substitution on behalf of Senior Lenders.

Termination

At any time during the period of Suspension under this Article 36, the Concessionaire
may by notice require the Authority to revoke the Suspension and issue a Termination
Notice. Subject to the rights of the Lenders’ Representative to undertake substitution in
accordance with the provisions of this Agreement and within the period specified in
Clause 364, the Authority shall, within 15 (fifteen) days of receipt of such notice,
terminate this Agreement under and in accordance with Article 37.

36.5.2 Notwithstanding anything to the contrary contained in this Agreement, in the event that

Suspension is not revoked within 180 (one hundred and eighty) days from the date of
Suspensien hereunder or within the extended period, if any, set forth in Clause 36.1, this
Agreement shall, upon expiry of the aforesaid period, be deemed to have been terminated
by mutual agreement of the Parties and.all the provisions of this Agreement shall apply,
mutatis mutandis, to such Termination as if a Termination Notice had been isseed by the
Authority upon occurtgneg of a Concessionaire Default.
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ARTICLE 37
TERMINATION

Termination for Concessionaire Defanit

37.1.1 Subject to Applicable Laws and save as otherwise provided in this Agreement, in the

' EXEC GINEER
PWLC

event that any of the defaults specified below shall have occurred, and the Concessionaire
fails to cure the default within the Cure Period set forth below, or where no Cure Period
is specified, then within a Cure Period of 60 (sixty) days, the Concessionaire shall be
deemed to be in defanlt of this Agreement {the “Concessionaire Defaunlt”), unless the
default has occurred solely as a result of any breach of this Agreement by the Authority
or due to Force Majeure. The defaults referred to herein shall include:

(a) the Performance Security has been encashed and appropriated in accordance with
Clause 9.2 and the Concessionaire fails to replenish or provide fresh Performance
- Security within a Cure Period of 30 {thirty) days;

(b) subsequent to the replenishment or furnishing of fresh Performance Security in
accordance with Clause 9.2, the Concessionaire fails to meet any Condition
Precedent or cure the Concessionaire Default, as the case may be, for which
whole or part of the Performance Security was appropriated, within a Cure Period
of 90 (ninety) days; '

{c) the Concessionaire does not achieve the latest outstanding Project Milestone due
in accordance with the provisions of Schedule-G and continues to be in default for
90 (ninety) days;

(d)  the Concessionaire abandons or manifests intention to abandon the construction or

operation of the Storage Facility without the prior written consent of the

Authority;

(e) Project Completion Date does not occur within the period specified in Clause
12.3.3;

o the Punch List items have not been completed within the period set forth in
Clause 14.4.1;

(g)  the Concessionaire is in breach of the Maintenance Requirements or the Safety
Requirements, as the case may be;

(hj the Concessionaire has failed to make any payment to the Authority within the

&, period specified in this Agreement; , .
g upon occurrence of a Financial Default, the Lenders’ Representative has by notice

required the Authority to undertake Suspension-or Termination, as the case may
e, in accordance with the Substitution Agreement and the ConcessionaiggHFRETa
cure the default within the Cure Period specified hereinabove; »

§)) a breach of any of the Project Agreements by the ConcessnonaueJx
Material Adverse Effect; S
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the Concessionaire creates any Encumbrance in breach of this Agreement;

the Concessionaire repudiates this Agreement or otherwise takes any action or
evidences or conveys an intention not to be bound by the Agreement;

a Change in Ownership has occurred in breach of the provisions of Clause 5.3;

the Concessionaire fails to achieve a monthly Availability of 80% (eighty per
cent) for a period of 6 (six) consecutive months or for a cumulative period of 6
(six) months within any continuous period of 18 (eighteen) months, save and
except to the extent of Non-Availability caused by (i) a Force Majeure Event, or
(ii) an act or omission of the Authority, not occurring due to any default of the
Concessionaire;

the Damages for Reliability exceed 5% (five per cent) of the Fixed Charge for
each quarter during a period of 4 (four) consecutive quarters or for a cumulative
period of 6 (six) quarters within any continuous period of 8 (eight) quarters;

there is a transfer, pursuant to law either of (i) the rights and/or obligations of the
Concessionaire under any of the Project Agreements, or of (ii) all or part of the
agsets or undertaking of the Concessionaire, and such transfer causes a Material
Adverse Effect; .

an execution levied on any of the assets of the Concessionaire has caused a
Material Adverse Effect;

the Concessionaire is adjudged bankrupt or insolvent, or if a trustee or receiver is
appointed for the Concessionaire or for the whole or material part of its assets that
has a material bearing on the Project;

the Concessionaire has been, or is in the process of being liquidated, dissolved,
wound-up, amalgamated or reconstituted in a manner that would cause, in the
reasonable opinion of the Authority, a Material Adverse Effect;

a resolution for winding up of the Concessionaire is passed;

any petition for winding up of the Concessionaire is admitted by a court of
competent jurisdiction and a provisional liquidator or receiver is appointed and
such order has not been set aside within 90 (ninety) days of the date thereof or the
Concessionaire is ordered to be wound up by Court except for the purpose of
amalgamation or reconstruction; provided that, as part of such amalgamation or
reconstruction, the entire property, assets and undertaking of the Concessionaire
are transferred to the amalgamated or reconstructed entity and that the
amalgamated or reconstructed entity has unconditionally assumed the obligations
of the Concessionaire under this Agreement and the Project Agreements; and
provided that:

(i) the amalgamated or reconstructed entity has the capability and operating
experience necessary for the performance of its obligations under this
Agreement and the Project Agreements;

the amalgamated or reconstructed entity has the financial standing to
perform its obligations under this Agreenvbpt and the Project Agreements
_nAth Jan i
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-
- and has a credit worthiness at least as good as that of the Concessionaire
as at the Appointed Date; and
L (iii)  each of the Project Agreements remains in full force and effect.
PR (v)  the Concessionaire fails to fulfil its obligations under Clause 28.7 and causes
delays in relation to the turn-around of 10 (ten) or more Vehicles during each day
¢ .- in a continuous period of 7 (seven) days or causes such delays in respect of 10

_ {ten} or more Vehicles for a cumulative period of 15 (fifteen) days within any
{ continuous period of 3 (three) months;

P (w) the entire quantity dispatched pursuant to a Dispatch Notice is found to be
Rejected Foodgrains on 3 (three) consecutive occasions;

x) any representation or warranty of the Concessionaire herein contained which is, as
of the date hereof, found to be materially false, incorrect or misleading or the
Concessionaire is at any time hereafter found to be in breach thereof;

) the Concessionaire submits to the Authority any statement, notice or other
document, in written or electronic form, which has a material effect on the
Authority’s rights, obligations or interests and which is false in material
particulars;

- (zy the Concessionaire has failed to fulfil any obligation, for which failure
Termination has been specified in this Agreement; or

. (za) the Concessionaire commits a default in complying with any other provision of
- this Agreement if such default causes or may cause a Material Adverse Effect on
the Authority.

37.1.2 Without prejudice to any other rights or remedies which the Authority may have under
, this Agreement, upon occurrence of a Concessionaire Default, the Authority shalf be
. entitled to terminate this Agreement by issuing a Termination Notice fto the
‘ Concessionaire; provided that before issuing the Termination Notice, the Authority shall
by a notice inform the Concessionaire of its intenfion to issue such Termination Notice
and grant 15 {fifteen) days to the Concessionaire to make a representation, and may after
the expiry of such 15 (fifteen) days, whether or not it is in receipt of such representation,
issue the Termination Notice, subject to the provisions of Clause 37.1.3. o
37.1.3 The Authority shall, if there be Senior Lenders, send a copy of its notice of intention to
issue a Termination Notice referred to in Clause 37.1.2 to inform the Lenders’
Representative and grant 15 (fifteen) days to the Lenders’ Representative, for makmg a
representation on behalf of the Senior Lenders stating the intention to substltute,;the
Concessionaire in accordance with the Substitution Agreement. In the event the Autho? éy %
receives such representation on behalf of Senior Lenders, it shall, in its discretion, eif
withhold Termination for a period not exceeding 180 (one hundred and eighty) days frorn
the date of such representation or exercise its right of Suspension, as the case may be, for l
enabling the Lenders’ Representative to exercise the Senior Lenders’ right of substitufion
in accordance with the Substitution Agreement:

Final Copy - 24¢

A mpsa/24081]

\WWLC
c.t09° o Managmg Director ,

M P Warahniicing & ) Anibfies Pk Shatii !




372

37.2.1

Provided that the Lenders” Represéntative may, instead of exercising the Senior Lenders’
right of substitution, procure that the default specified in the notice is cured within the
aforesaid period of 180 (one hundred and eighty) days, and upon such curing thereof, the
Authority shall withdraw its notice referred to above and restore all the rights of the
Concessionaire:

Provided further that upon written request from the Lenders’ Representative and the
Concessionaire, the Authority shall extend the aforesaid period of 180 (one hundred and
eighty) days by such further period not exceeding 90 (ninety) days, as the Authority may
deem appropriate.

Termination for Authority Default

In the event that any of the defaults specified below shall have occurred, and the
Authority fails to cure such default within a Cure Period of 90 (ninety) days or such
longer period as has been expressly provided in this Agreement, the Authority shall be
deemed to be in default of this Agreement (the “Authority Default™) unless the default
has occurred as a result of any breach of this Agreement by the Concessionaire or due to
Force Majeure. The defaults referred to herein shall include:

(a) The Authority commits a material default in complying with any of the provisions
of this Agreement and such default has a Material Adverse Effect on the
Concessicnaire;

()] the Authdrity has failed to make any paymeﬁt to the Concessionaire, and the
Concessionaire is unable to recover any unpaid amounts through the Letter of
Credit, within the period specified in this Agreement; or

()  the Authority repudiates this Agreement or otherwise takes any action that
amounts to or manifests an irrevocable intention not to be bound by this
Agreement.

37 2.2 Without prejudice to any other right or remedy which the Concessionaire may have under

Chiaf Enalneer

this Apgreement, upon oceurrence of an Authority Default, the Concessionaire shall,
subject to the provisions of the Substitution Agreement, be entitled to terminate this
Agreement by issuing a Termination Notice to the Authority; provided that before issuing
the Termination Notice, the Concessionaire shail by a notice inform the Authority of its
intention to issue the Termination Notice and grant 15 (fifteen) days to the Authority to
make a representation, and may after the expiry of such 15 (fifteen) days, whether or not
it is in receipt of such representation, issue the Termination Notice.

Termination 'Payment

Upon Termination on account of a Concessionaire Default during the Operation Period,

the Authority shall pay to the Concessionaire, by way of Termination Payment, an__ ..

amount equal to 90% (ninety per cent) of the Debt Due less Insurance Cover.




Pravided that if any insurance claims forming part of the Insurance Cover are not
admitted and paid, then 70% (seventy per cent} of such unpaid claims shall be included in
the computation of Debt Due.

For the avoidance of doubt, the Concessionaire hereby acknowledges that no Termination
Payment shall be due or payable on account of a Concessionaire Default occurring prior
to COD, save and except as provided in Clause 37.3.3.

37.3.2 Upon Termination on account of an Authority Default, the Authority shall pay fo the
Concessionaire, by way of Termination Payment, an amount equal to:

(a)  Debt Due; and
H 150% (one hundred and fifty per cent) of the Adjusted Equity

37.3.3 Upon Termination on account of Concessionaire Default at any time prior to COD, no
Termination Payment shall be due and payable for expenditure comprising the first 40%
{forty per cent) of the Total Project Cost and in the event of expenditure exceeding such
40% (forty per cent), the provisions of Clause 37.3.]1 shall, to the extent applicable to
Debt Due, apply for and in respect of such excess expenditure. For the avoidance of
doubt and by way of illustration, if the total expenditure incurred prior to the Transfer:
Date is 90% (ninety per cent) of the Total Project Cost, the expenditure eligible for
computation of Termination Payment hereunder shall be 50% (fifty per cent) of the Total
Project Cost and the Termination Payment due and payable in such event shall not exceed
45% (forty five per cent) of the Total Project Cost. The Parties further agree that for the
purposes of this Clause 37.3.3, Total Project Cost shall mean the amount specified in
Sub-clause (¢} of the definition of Total Project Cost in Clause 48.1.

37.3.4 Termination Payment shall become due and payable to the Concessionaire within 15
(fifteen) days of a demand being made by the Concessionaire to the Authority with the
necessary particulars, and in the event of any delay, the Authority shall pay interest at a
rate equal to 3% (three per cent) above the Bank Rate on the amount of Termination
Payment remaining unpaid; provided that such delay shall not exceed 90 (ninety) days.
For the avoidance of doubt, it is expressly agreed that Termination Payment shall
constitute full discharge by the Authority of its payment obligations in respect thereof
hereunder.

37.3.5 Upon Termination on expiry of the Concession Period by efflux of time, no Termination
Payment shall be due and payable to the Concessionaire; provided that in the event any
Project Assets, essential for the efficient, economic and safe operation of the Storage
Facility, shall have been acquired and installed after the 10" (tenth) anniversary of COD, - -
with prior written consent of the Authority, which consent shall not be unreasonably ~
denied, a Terminaticn Payment equal to 80% (eighty per cent} of the Adjusted
Depreciated Value of such Project Assets shall, notwithstanding the provisions of Clause
37.5.1, be made by the Authority to the Concessionaire.
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37.3.6

37.3.7

374

37.4.1

37.5

Notwithstanding anything to the contrary in this Agreement, but subject to the provisions
of Clause 37.3.5, in the event any Project Assets, essential for the efficient, economic and
safe operation of the Storage Facility, shall have been acquired and installed after the 10"
(tenth) anniversary of COD, with prior written consent of the Authority, which consent
shall not be unreasonably denied, a sum equal to 80% (eighty per cent) of the Adjusted
Depreciated Value thereof shall be deemed to be Debt Due for the purposes of
Termination Payment. :

The Concessionaire expressly agrees that Termination Payment under this Article 37
shall constitute a fuli and final settlement of all claims of the Concessionaire on account
of Termination of this Agreement for any reason whatsoever and that the Concessionaire
or any shareholder thereof shall not have any further right or claim under any law, treaty,
convention, contract or otherwise.

Certain limitations on Termination Payment

Termination Payment, due and payable under this Agreement shall be limited to the Debt
Due and Adjusted Equity, as the case may be, which form part of the Total Project Cost
in accordance with the provisions of this Agreement; provided that the amount payable in
respect of any Debt Due expressed in foreign currency shall be computed at the
Reference Exchange Rate for conversion into the relevant foreign currency as on the date
of Termination Payment. For the avoidance of doubt, it is agreed that within a period of
60 (sixty) days from COD, the Concessionaire shall notify to the Authority, the Total
Project Cost as on COD and its disaggregation between Debt Due and Equity, and only
the aniounts so conveyed shall form the basis of computing Termination Payment, and it
is finther agreed that in the event such disaggregation is not notified to the Authority,
Equity shall be deemed to be the amount arrived at by subtracting Debt Due from Total
Project Cost.

Other rights and obligations of the Authority
Upon Termination for any reason whatsoever, the Authority shall:

g

be deemed to have taken possession and control of the Storage Facility forthwith;

construction plants and equipment on or about the Storage Facility;

(2/'\ %S) take possession and control of all Foodgrains, materials, stores, implements,

(c)  be entitled to restrain the Concessionaire and any person claiming through or
under the Concessionaire from entering upon the Storage Facility or any part of
the Project;

(d}  require the Concessionaire to comply with the Divestment Requirements set forth
in Clause 38.1; and

A{e) succeed npon election by the Authority, without the necessity of any further

action by the Concessionaire, to the interests of the Concessionaire under such of
the Project Agreements as the Authority may in its discretion deem appropriate,
and shall upon such election be liable to the Contractors only for compensation
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accruing and becoming due and payable to them under the terms of their
respective Project Agreements from and after the date the Authority elects to
succeed to the interests of the Concessionaire. For the avoidance of doubt, the
Concessionaire acknowledges and agrees that all sums claimed by such
Contractors as being due and owing for works and services performed or accruing
on account of any act, omission or event prior to such date shall constitute debt
between the Concessionaire and such Contractors, and the Authority shall not in
any manner be liable for such sums. It is further agreed that in the event the
Authority elects to cure any outstanding defaults under such Project Agreements,
the amount expended by the Authority for this purpose shall be deducted from the
Termination Payment.

37.6  Survival of rights

Notwithstanding anything to the contrary contained in this Agreement, but subject to the
provisions of Clause 37.3.7, any Termination pursuant to the provisions of this
‘Agreement shall be without prejudice to the accrued rights of either Party including its
right to claim and recover money damages, insurance proceeds, security deposits, and
other rights and remedies, which it may have in law or contract. All rights and obligations
of either Party under this Agreement, including Termination Payments and Divestment
Requirements, shall survive the Termination to the extent such survival is necessary for
giving effect to such rights and obligations.
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ARTICLE 38
DIVESTMENT OF RIGHTS AND INTEREST

38.1 Divestment Requirements

38.1.1 Upon TenninatiOﬂ, the Concessionaire shall comply with and conform to the following
Divestment Requirements:

38.1.2

(@)
(b)

(c)

(d)

(e)

&)

(@

notify to the Authority forthwith the location and particulars of all Project Assets;

deliver forthwith the actual or constructive possession of the Storage Facility and

Foodgrains, free and clear of all Encumbrances, save and except to the extent set
forth in the Substitution Agreement;

cure all Project Assets of all defects and deficiencies so that the Storage Facility is
compliant with the Maintenance Requirements; provided that in the event of
Termination during the Construction Period, all Project Assets shall be handed
over on ‘as is where is’ basis after bringing them to a safe condition;

deliver and transfer relevant records, reports, Intellectual Property and other
licences pertaining to the Storage Facility and its design, engineering,
construction, operation and maintenance, including all programmes and manuals
pertaining thereto, and complete ‘as built’ Drawings as on the Transfer Date. For
the avoidance of doubt, the Concessionaire represents and warrants that the
Intellectual Property delivered hereunder shall be adequate and complete for the
design, engineering, construction, operation and maintenance of the Storage
Facility and shall be assigned to the Authority free of any Encumbrance;

transfer and/or deliver all Applicable Permits to the extent permissible under
Applicable Laws;,

execute such deeds of conveyance, documents and other writings as the Authority
may reasonably require for conveying, divesting and assigning all the rights, title
and interest of the Concessionaire in the Project Assets, including manufacturers’
warranties in respect of any plant or equipment and the right to receive
outstanding insurance claims, to the extent due and payable to the Authority,
absolutely unto the Authority or its nominee; and -

comply with all other requirements as may be prescribed or required under
Applicable Laws for completing the divestment and assigriment of ali rights, title
and interest of the Concessionaire in the Storage Facility,. free from all
Encumbrances, absolutely unto the Authority or to its nominee.

Subject to the exercise by the Authority of its rights under this Agreement or under any of
the Project Agreements tc perform or procure the performance by a third party of any of
the obligations of the Concessionaire, the Parties shall continue to perform their
obligations under this Agreement, notwithstanding the giving of any Termination Notice,
until the Termination of this Agreement becomes effective in accordance with its terms.
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38.2

38.2.1

38.22

38.3

38.3.1

3832

3833

T mpls/240813

Inspection and cure

Not earlier than 90 (ninety) days prior to Termination but not later than 15 (fifteen) days
prior to the effective date of such Termination, the Independent Expert shall verify, after
giving due notice to the Concessionaire specifying the time, date and venue of such
verification and/or inspection, compliance by the Concessionaire with the Maintenance
Requirements, and if required, cause appropriate tests to be carried out at the
Concessionaire’s cost for this purpose. Defaults, if any, in the Maintenance Requirements
shall be cured by the Concessionaire at its cost and the provisions of Article 39 shall

apply, mutatis mutandis, in relation to curing of defects or deficiencies under this Article
38.

Immediately before the Transfer Date, the Independent Expert shall conduct an audit, in
the presence of the Authority Representative and the representative of the
Concessionaire, to determine the Shortfall, if any, in accordance with the provisions of

Clause 23.4.1, and the Shortfall so determined shall be dealt with in accordance with the

provisions of Clause 23.4.3. The Independent Expert shall prepare an inventory of the
Foodgrains stored at the Storage Facility and such inventory shall be signed by the
Authority Representative and the representative of the Concessionaire in verification
thereof. Upon completion of the audit, the Authority shall be deemed to have taken
possession and control of the Foodgrains stored at the Storage Facility.

Cooperation and assistance on transfer of Project

The Parties shall cooperate on a best effort basis and take all necessary measures, in good
faith, to achieve a smooth transfer of the Project in accordance with the provisions of this
Apgreement so as to protect the safety of and avoid undue delay or inconvenience to the
Users, other members of the public or the lawful occupiers of any part of the Storage
Facility.

The Parties shall provide to each other, 9 (nine) months prior to the Transfer Date in the
event of Termination by efflux of time and immediately in the event of either Party
conveying to the other Party its intent to issue a Termination Notice, as the case may be,
as much information and advice as is reasonably practicable regarding the proposed
arrangements for operation of the Project following the Transfer Date. The
Concessionaire shall further provide such reasonable advice and assistance as the
Authority, its concessionaire or agent may reasonably require for operation of the Project
until the expiry of 6 (six) months after the Transfer Date. '

The Authority shall have the option to purchase or hire from the Concessionaire at a fair
market value and free from any encumbrance ail or any part of the plant and machinery
used in connection with the Project but which does not form part of the assets specified in
Clause 38.1.1 and is reasonably required in connection with operation of the Project. For
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384

38.5

38.5.1

38.5.2

MP. Warehousing & Loglstics Croporaticn

Vesting Certificate

The divestment of all rights, titie and interest in the Storage Facility shall be deemed to
be complete on the date when all of the Divestment Requirements have been fulfilled,
and the Authority shall, without unreasonable delay, thercupon issue a certificate
substantially in the form set forth in Schedule-V (the “Vesting Certificate™), which will
have the effect of constituting evidence of divestment by the Concessionaire of all of its

rights, title and interest in the Storage Facility, and their vesting in the Authority pursuant |

hereto. It is expressly agreed that any defect or deficiency in the Divestment
Requirements shall not in any manner be construed or interpreted as restricting the
exercise of any rights by the Authority or its nominee on, or in respect of, the Storage

Facility on the footing that all Divestment Requirements have been complied with by the
Concessionaire,

Divestment costs etc.

The Concessionaire shall bear and pay all costs incidental to divestment of all of the
rights, title and interest of the. Concessionaire in the Project Assets in favour of the
Authority upon Termination, save and except that all stamp duties payable on any deeds
or Documents executed by the Concessionaire in connection with such divestment shall
be borne by the Authority.

In the event of any Dispute relating to matters covered by and under this Article 38, the
Dispute Resolution Procedure shail apply.
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39.1

ARTICLE 39
DEFECTS LIABILITY AFTER TERMINATION

Liability for defects after Termination

The Concessionaire shall be responsible for all defects and deficiencies in the Storage
Facility for a period of 120 (one hundred and twenty) days after Terminatton, and it shall
have the obligation to repair or rectify, at its own cost, all defects and deficiencies

. observed by the Independent Expert in the Storage Facility during the aforesaid period. In

39.2

39.2.1

39.2.2

the event that the Concessionaire fails to repair or rectify such defect or deficiency within
a period of 15 (fifteen) days from the date of notice issued by the Authority in this behalf,
the Authority shall be entitled to get the same repaired or rectified at the Concessionaire’s
risk and cost so as to make the Storage Facility conform to the Maintenance
Requirements. All costs incurred by the Authority hereunder shall be reimbursed by the
Concessionaire to the Authority within 15 (fifteen) days of receipt of demand thereof, and
in the event of default in reimbursing such costs, the Authority shall be entitled to recover
the same from the funds retained by the Authority in accordance with the provisions of
Clause 39.2 or the Performance Guarantee, as the case may be.

Retention of Fixed Charge

Notwithstanding anything to the contrary contained in this Agreement, but subject to the
provisions of Clause 39.2.3, a sum equal to 5 (five) times the monthly Fixed Charge
payable immediately preceding the Transfer Date shall be retained by the Authority for a
period of 180 {one hundred and eighty) days after Termination for meeting the liabilities,
if any, arising out of or in connection with the provisions of Clause 39.1.

Without prejudice to the provisions of Clause 39.2.1, the Independent Expert shall carry
out an inspection of the Storage Facility at any time between 210 (two hundred and ten)
and 180 (one hundred and eighty) days prior to the Termination and if it recommends that
the status of the Storage Facility is such that a sum larger than the amount stipulated in
Clause 39.2.1 should be retained by the Authority and for a period longer than the
aforesaid 180 (one hundred and eighty) days, the amount recommended by the
Independent Expert shall be retained by the Authority.

39.2.3 The Concessionaire may, for the performance of its obligations under this Article 39,

provide to the Authority a guarantee from a Bank for 2 sum equivalent to the amount
determined under Clause 39.2.1 or 39.2.2, as the case may be, and for the period
specified therein, substantially in the form set forth in S(_:hec,l.ulé-F (the “Performance
Guarantee”), to be modified, mutatis mutandis, for this purpose,‘ahd the Authority shall,
without prejudice to its other rights and remedies hereunder or in law, be entitled to
encash and appropriate the required amounts from the Performance Guarantee for
undertaking the repairs or rectification at the Concessionaire’s risk and cost in accordance

‘with the provisions cf this Article 39. Upon furnishing of a Performance Guarantee under

this Clause 39.2.3, the retention of funds by the Authority in terms of Clause 39.2.1 or
39.2.2, as tg\%iq,m_'jly be, shall be dispensed with. . o -
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40.1

40.1.1

40.1.2

40.2

fi-40.3

5 40.3.1

ARTICLE 40
ASSIGNMENT AND CHARGES

Restrictions on assignment and charges

Subject to the provisions of Clauses 40.2, 40.3 and 40.4, this Agreement shall not be
assigned by the Concessionaire to any person, save and except with the prior consent in
writing of the Authority, which consent the Authority shall be entitled to decline without
assigning any reason.

Subject to the provisions of Clause 40.2, the Concessionaire shall not create nor permit to
subsist any Encumbrance, or otherwise transfer or dispose of all or any of its rights and
benefits under this Agreement or any Project Agreement to which the Concessicnaire is a
party except with prior consent in writing of the Authority, which consent the Authority
shall be entitled to decline without assigning any reason.

Permitted assignment and charges

The restraints set forth in Clause 40.1 shall not apply to:

(a) liens arising by operation of law (or by an agreement evidencing the same) in the
ordinary course of business of the Storage Facility;

{b) mortgages/pledges/hypothecation of goods/assets other than Project Assets and
their related documents of title, arising or created in the ordinary course of
busn ss of the Storage Facility, and as security only for indebtedness to the
) Lenders under the Financing Agreements and/or for working capital
9n‘a,ﬁgements for the Storage Facility;

(c)’. aséignment of rights, interest and obligations of the Concessionaire to or in favour
of the Lenders’ Representative as nominee and for the benefit of the Senior
Lenders, to the extent covered by and in accordance with the Substitution
Agreement as security for financing provided by Senior Lenders under the
Financing Agreements; and -

(d) liens or encumbrances required by any Applicable ‘-Law.

Substitution Agreement

The Lenders’ Representative, on behalf of Senior Lenders, may exercise the right to
substitute the Concessionaire pursuant to the agreement for substitution of the
Concessionaire (the “Substitution Agreement”) to be entered intg_ amongst the
il a1
Concessionaire, the Authority and the Lenders’ Representative: on.. beh':il'f?” A
Lenders, substantially in the form set forth in Schedule-W.

Agreement, the Nominated Company substituting the Concessionaire shall be deeme:
be the Concessionaire under this Agreement and shall enjoy all rights and be respong
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for all obligations of the Concessionaire under this Agreement as if it were the (
- i . . . .. . ¢

Concessicnaire; provided that where the Concessionaire is in breach of this Agreement

on the date of such substitution, the Authority shall by notice grant 2 Cure Periad of 120 {

(one hundred and twenty) days to the Concessionaire for curing such breach.

40.4 Assignment by the Authority

40.4.1 Notwithstanding anything to the contrary contained in this Agreement, the Authority _ J
may, after giving 60 (sixty) days’ notice to the Concessionaire, assign and/ or transfer any (
of its rights and benefits and/or obligations under this Agreement to an assignee who is,

in the reasonable opinion of the Authority, capable of fulfilling all of the Authority’s then {
outstanding obligations under this Agreement,

40.4.2 Any assignment under this Article 40 shall be subject to the approvals and consents
required therefor under Applicable Laws. Provided, however, that the grant of any
consent or approval under Applicable Laws shall not oblige the Authority to grant its :

“approval to such assignment, save and except as provided herein.
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ARTICLE 41
CHANGE IN LAW

41.1 Increase in costs

If as a result of Change in Law, the Concessionaire suffers an increase in costs or
reduction in net after-tax return or other financial burden, the aggregate financial effect of
which exceeds the higher of Rs. 10 lakh (Rupees ten lakh) and 0.5% (zero point five per
cent) of the Storage Charges in any Accounting Year, the Concessionaire may so notify
the Authority and propose amendments to this Agreement so as to place the
Concessionaire in the same financial position as it would have enjoyed had there been no
such Change in Law resulting in the cost increase, reduction in return or other financial
burden as aforesaid. Upon notice by the Concessionaire, the Parties shatl meet, as soon as
reasonably practicable but no later than 30 (thirty) days from the date of notice, and either
agree on amendments to this Agreement or on any other mutually agreed arrangement:

Provided that if no agreement is reached within 90 (ninety) days of the aforesaid notice,
the Concessionaire may by notice require the Authority to pay an amount that would
place the Concessicnaire in the same financial position that it would have enjoyed had
there been no such Change in Law, and within 15 (fifteen) days of receipt of such notice,
- along with particulars thereof, the Authority shall pay the amount specified therein;
provided that if the Authority shall dispute such claim of the Concessionaire, the same
shall be settled in accordance with the Dispute Resolution Procedure. For the avoidance
of doubt, it is agreed that this Clause 41.1 shall be restricted to changes in law directly
affecting the Concessionaire’s costs of performing its obligations under this Agreement.

41.2 Reduction in costs

If as a result of Change in Law, the Concessionaire benefits from a reduction in costs or
increase in net after-tax return or other financial gains, the aggregate financial effect of
which exceeds the higher of Rs. 10 lakh (Rupees ten lakh) and 0.5% (zero point five per
cent) of the Storage Charges in any Accounting Year, the Authority may so notify the
Concessionaire and propose amendments to this Agreement so as to place the
Concessionaire in the same financial position as it would have enjoyed had there been no
such Change in Law resulting in the decreased costs, increase in return or other financial
gains as aforesaid. Upon notice by the Authority, the Parties shall meet, as soon as
reasonably practicable but no later than 30 (thirty) days from the date of notice, and either
agree on such amendments to this Agreement or on any other mutually agreed
arrangement:

Provided that if no agreement is reached within 90 (ninety) days of the aforesaid notice,
the Authority may by notice require the Concessionaire to pay an amotiit-that wauldy,, . =
place the Concessionaire in the same financial position that it would have'énjoyedshad
there been no such Change in Law, and within 15 (fifteen)} days of receipt of such notice,
along with particulars thereof, the Concessionaire shall pay the amount specified therein
to the Authority, provided that if the Concessicnaire shall dispute such claim of the
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Authority, the same shall be settled in accordance with the Dispute Resolution Procedure.
For the avoidance of doubt, it is agreed that this Clause 41.2 shall be restricted to changes

in law directly affecting the Concessionaire’s costs of performing its obligations under
this Agreement.

Protection of NPV

Pursuant to the provisions of Clauses 41.1 and 41.2 and for the purposes of placing the
Concessionaire in the same financial position as it would have enjoyed had there been no
Change in Law affecting the costs, returns or other financial burden or gains, the Parties
shall rely on the Financial Model to establish a net present value (the “NPV”) of the net
cash flow and make necessary adjustments in costs, revenues, compensation or other
relevant parameters, as the case may be, to procure that the NPV of the net cash flow is
the same as it would have been if no Change in Law had occurred.

Restriction on cash compensation

The Parties acknowledge and agree that the demand for cash compensation under this
Article 41 shall be restricted to the effect of Change in Law during the respective
Accounting Year and shall be made at any time after commencement of such year, but no
later than one year from the close of such Accounting Year. Any demand for cash
compensation payable for and in respect of any subsequent Accounting Year shall be
made after the commencement of the Accounting Year to which the demand pertains, but
no later than 2 (two) years from the close of such Accounting Year.

No claim in the event of recovery from Users

Notwithstanding anything to the contrary contained in this Agreement, the Authority
shall not in any manner be liable to reimburse to the Concessionaire any sums on account
of a Change in Law if the same are recoverable from the Users for and in respect of the
capacity utilised by such Users.
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42.1

42.1.1

42.1.2

42.2

ARTICLE 42
LIABILITY AND INDEMNITY

General indemnity

The Concessionaire will indemnify, defend, save and hold harmiess the Authority and its
officers, servants, agents, Government Instrumentalities and Authority owned and/or
controlled entities/enterprises, (the “Authority Indemnified Persons™) against any and
all suits, proceedings, actions, demands and claims from third parties for any loss,
damage, cost and expense of whatever kind and nature, whether arising out of any breach
by the Concessionaire of any of its obligations under this Agreement or any related
agreement, or on account of any defect or deficiency in the provision of services by the
Concessionaire to the Authority or any User, or from any negligence of the
Concessionaire under contract or tort, or on any other ground whatsoever, except to the
extent that any such suits, proceedings, actions, demands and claims have arisen due to
any negligent act or omission, or breach or defauit of this Agreement on the part of the
Authority Indemnified Persons.

The Authority will indemnify, defend, save and hold harmless the Concessionaire against
any and all suits, proceedings, actions, demands and claims from third parties for any
loss, damage, cost and expense of whatever kind and nature arising out of (i) defect in
title and/or the rights of the Authority in the land comprised in the Site, and/or (ii) breach
by the Authority of any of its obligations under this Agreement or any related agreement,
which materially and adversely affect the performance by the Concessionaire of its
obligations under this Agreement, save and except that where any such claim, suit,
proceeding, action, and/or demand has arisen due to a megligent act or omuission, or
breach of any of its obligations under any provision of this Agreement or any related
agreement and/or breach of its statutory duty on the part of the Concessionaire, its
subsidiaries, affiliates, contractors, servants or agents, the same shall be the hability of
the Concessionaire.

Indemnity by the Concessionaire

42.2.1 Without limiting the generality of Clause 42.1, the Concessionaire shall fully indemnify,

hold harmless and defend the Authority and the Avthority Indemnified Persons from and
against any and all loss and/or damages arising out of or with respect to:

(a) failure of the Concessmnalre to comply w1th Applicable Laws and Apphcable
Permits;

(b) payment of taxes required to be made by the Concessionaire in respect of the

income or other taxes of the Concessionaire’s contractors, suppliers and

representatives; or

(c) non-payment of amounts due as a result of materials or services ﬁ :
Concessionaire or any of its contractors which are payable by the Concession
-or any of its contractors.

- Final Capy - 24th Jan.-14




42.2.2 Without limiting the generality of the provisions of this Article 42, the Concessionaire

42.3

42.4

shall fully indemnify, hold harmless and defend the Authority Indemnified Persons from
and against any and all suits, proceedings, actions, claims, demands, liabilities and
damages which the Authority Indemnified Persons may hereafter suffer, or pay by reason
of any demands, claims, suits or proceedings arising out of claims of infringement of any
domestic or foreign patent rights, copyrights or other intellectual property, proprietary or
confidentiality rights with respect to any materials, information, design or process used
by the Concessionaire or by the Concessionaire’s Contractors in performing the
Concessionaire’s obligations or in any way incorporated in or related to the Project. If in
any such suif, action, claim or proceedings, a temporary restraint order or preliminary
injunction is granted, the Concessionaire shall make every reasonable effort, by giving a
satisfactory bond or otherwise, to secure the revocation or suspension of the injunction or
restraint order. If, in any such suit, action, claim or proceedings, the Storage Facility, or
any part thereof or comprised therein, is held to constitute an infringement and its use is
permanently enjoined, the Concessionaire shall promptly make every reasonable effort to

~ secure for the Authority a licence, at no cost to the Authority, authorising continued use

of the infringing work. If the Concessionaire is unable to secure such licence within a
reasonable time, the Concessionaire shall, at its own expense, and without impairing the
Specifications and Standards, either replace the affected work, or part, or process thereof
with non-infringing work or part or process, or mod;fy the same so that it becomes non-
infringing.

Notice and contest of claims

In the event that either Party receives a claim or demand from a third party in respect of
which it is entitled to the benefit of an indemnity under this Article 42 (the “Indemnified
Party”) it shall notify the other Party (the “Indemnifying Party”) within 15 (fifteen)
days of receipt of the claim or demand and shall not setile or pay the claim without the
prior approval of the Indemnifying Party, which approval shall not be unreasonably
withheld or delayed. In the event that the Indemnifying Party wishes to contest or dispute
the claim or demand, it may conduct the proceedings in the name of the Indemnified

Party, subject ta the Indemnified Party being secured against any costs involved, to its
reasonable satisfaction.

Defence of claims

42 4.1 The Indemnified Party shall have the right, but not the oBl.igation, to contest, defend and

litigate any claim, action, suit or proceeding by any third party alleged or asserted against
such Party in respect of, resulting from, related to or arising out of any matter for which it
is entitled to be indemnified hereunder, and reasonable costs and expenses thereof shall
be indemnified by the Indemnifying Party. If the Indemnifying Party acknowledges in
q-;wutmu its obligation to indemnify the Indemnified Party in respect of loss to the full
extent provided by this Article 42, the Indemnifying Party shall be entitled, at its option,
to assume and control the defence of such claim, action, suit or proceeding, liabilities,
payments and obligations at its expense and through the counsel of its choice; provided it
gives prompt notice of its intention to do so to the Indemnified Party and reimburses the

Indemnified Party for the reasonable cost and expenses incurred by the Indemmﬁed Party_ R



42.4.2

4243

42.5

‘Survival on Termination

prior to the assumption by the Indemnifying Party of such defence. The Indemnifying .
Party shall not be entitled to settle or compromise any claim, demand, action, suit or
proceeding without the prior written consent of the Indemnified Party, unless the
Indemnifying Party provides such security to the Indemnified Party as shall be reasonably
required by the Indemnified Party to secure the loss to be indemnified hereunder to the
extent so compromised or settled.

If the Indemnifying Party has exercised its rights under Clause 42.3, the Indemnified
Party shall not be entitled to settle or compromise any claim, action, suit or proceeding
without the prior written consent of the Indemnifying Party {which consent shall not be

-unreasonably withheld or delayed).

If the Indemnifying Party exercises its rights under Clause 42.3, the Indemnified Party
shall nevertheless have the right to employ its own counsel, and such counsel may
participate in such action, but the fees and expenses of such counsel shall be at the
expense of the Indemnified Party, when and as incurred, unless:

(a) the employment of counsel by such party has been authorised in wrltmg by the
Indemnifying Party; or

{b) the Indemnified Party shall have reasonably concluded that there may be a
conflict of interest between the Indemnifying Party and the Indemnified Party m
the conduct of the defence of such action; or

(¢)  the Indemnifying Party shall not, in fact, have employed independent counse "
reasonably satisfactory to the Indemnified Party, to assume the defence of suc
action and shall have been so notified by the Indemnified Party; or

(d)  the Indemnified Party shall have reasonably concluded and specifically notifiea
the Indemnifying Party either:

(i) that there may be specific defences available to it which are different from
or additional to those available to the Indemnifying Party; or

(ii) that such claim, acticn, suit or proceeding involves or could have a
materia] adverse effect upon it beyond the scope of this Agreement:

Provided that if Sub-clauses (b), (c) or (d) of this Clause 42.4.3 shall be applicable, the
counsel for the Indemnified Party shall have the right to direct the defence of such claim,
demand, action, suit or proceeding on behalf of the Indemnified Party, and the reasonable
fees and disbursements of such counsel shali constitute legal or other expenses hereunder.

No consequential claims
Notwithstanding anything to the contrary contained in this Article 42, the indemnities
herein provided shall not include any claim or recovery in respect of any cost, expense,

loss or damage of an indirect, incidental or consequential nature, including loss of profit,
except as expressly provided in this Agreement. i

The provisions of this Article 42 shall survive Termination.
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prior to the assumption by the Indemnifying Party of such defence. The Indemnifying
Party shall not be entitled to settle or compromise any claim, demand, action, suit or
proceeding without the prior written consent of the Indemnified Party, unless the
Indemnifying Party provides such security to the Indemnified Party as shall be reasonably
required by the Indemnified Party to secure the loss to be indemnified hereunder to the
extent so compromised or settled.

If the Indemnifying Party has exercised its rights under Clause 42.3, the Indemnified
Party shall not be entitled to settle or compromise any claim, action, suit or proceeding
without the prior written consent of the Indemnifying Party (which consent shall not be
unreasonably withheld or delayed).

If the Indemnifying Party exercises its rights under Clause 42.3, the Indemnified Party
shall nevertheless have the right to employ its own counsel, and such counsel may
participate in such action, but the fees and expenses of such counsel shall be at the
expense of the Indemnified Party, when and as incurred, unless:

(a) the employment of counsel by such party has been authorised in writing by the
Indemnifying Party; or :

(b) the Indemnified Party shall have reasonably concluded that there may be a
conflict of interest between the Indemnifying Party and the Indemnified Party in
the conduct of the defence of such action; or

(c) the Indemnifying Party shall not, in fact, have employed independent counsel
reasonably satisfactory to the Indemnified Party, to assume the defence of such
action and shall have been so notified by the Indemnified Party; or

(d) the Indemnified Party shall have reasonably concluded and specifically notified
the Indemnifying Party either:

(i) that there may be specific defences available to it which are different from
or additional to those available to the Indemnifying Party; or

(i1) that such claim, action, suit or proceeding involves or could have a
material adverse effect upon it beyond the scope of this Agreement:

Provided that if Sub-clauses (b), (c) or (d) of this Clause 42.4.3 shall be applicable, the
counsel for the Indemnified Party shall have the right to direct the defence of such claim,
demand, action, suit or proceeding on behalf of the Indemnified Party, and the reasonable
fees and disbursements of such counsel shall constitute legal or other expenses hereunder.

No consequential claims

Notwithstanding anything to the contrary contained in this Article 42, the indemnities
herein provided shall not include any claim or recovery in respect of any cost, expense,
loss or damage of an indirect, incidental or consequential nature, including loss of profit,
except as expressly provided in this Agreement.

Eet

Survival on Termination

The provisions of this Article 42 shall survive Termination.
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43.2

43.2.1

4322

43.3

43.4

ARTICLE 43
RIGHTS AND TITLE OVER THE SITE

Licensee rights

For the purpose of this Agreement, the Concessionaire shall have rights to the use of the
Licensed Premises as sole licensee subject to and in accordance with this Agreement, and
to this end, it may regulate the entry and use of the Storage Facility by third parties in
accerdance with and subject to the provisions of this Agreement.

Access rights of the Authority and others

The Concessionaire shall allow free access to the Storage Facility at all times for the
authorised representatives of the Authority, Senior Lenders, and the Independent Expert,
and for the persons duly authorised by any Government Instrumentality to inspect the
Storage Facility and to investigate any matter within their authority, and upon reasonable
notice, the Concessionaire shall provide to such persons reasonable assistance necessary
to carry out their respective duties and functions.

The Concessionaire shall, for the purpose of operation and maintenance of any utility or
road specified in Article 11, allow free access to the Storage Facility at all times for the
authorised persons and vehicles of the controlling body of such utility or road.

Property taxes

All property taxes on the Site shall be payable by the Authority as owner of the Licensed
Premises; provided, however, that any such taxes payable by the Concessionaire under
Applicable Laws for use of the Site shall not be reimbursed or payable by the Authority.

Restriction on sub-letting

The Concessionaire shall not sub-license or sub-let the whole or any part of the Storage
Facility, save and except as may be expressly set forth in this Agreement; provided that
nothing contained herein shall be construed or interpreted as restricting the right of the
Concessionaire to appoint Contractors for the performance of its obligations hereunder
including for operation and maintenance of all or any part of the Storage Facility.

6
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ARTICLE 44
DISPUTE RESOLUTION

44.1 Dispute resolution

44.1.1 Any dispute, difference ar controversy of whatever nature howsoever arising under or out
of or in relation to this Agreement (including its interpretation) between the Parties, and
so notified in writing by either Party to the other Party (the “Dispute”) shall, in the first
instance, be attempted to be resolved amicably in accordance with the conciliation
procedure set forth in Clause 44.2.

44.12 The Parties agree to use.their best efforts for resolving all Disputes arising under or in
respect of this Agreement promptly, equitably and in good faith, and further agree to
provide each other with reasonable access during normal business hours to all non-
privileged records, information and data pertaining to any Dispute.

44,2 Conciliation

In the event of any Dispute between the Parties, either Party may call upon the
Independent Expert to mediate and assist the Parties in arriving at an amicable seftlement
thereof. Failing mediation by the Independent Expert or without the intervention of the
Independent Expert, either Party may require such Dispute to be referred to Managing
Director of the Authority and the Chairman of the Board of Directors of the
Concessionaire for amicable settlement, and upon such reference, the said persons shall
meet no later than 7 (seven) days from the date of reference to discuss and attempt to
amicably resolve the Dispute. If such meeting does not take place within the 7 (seven)
day period or the Dispute is not amicably settled within 15 (fifteen) days of the meeting
or the Dispute is not resolved as evidenced by the signing of written terms of settlement
within 30 (thirty) days of the notice in writing referred to in Clause 44.1.1 or such longer
period as may be mutually agreed by the Parties, either Party may refer the Dispute to
arbitration in accordance with the provisions of Clause 44.3.

44.3 Arbitration

44 3.1 Any Dispute which is not resoived amicably by conciliation, as provided in Clause 44.2,
shall be finally decided by reference to arbitration by a Board of Arbitrators appointed in
accordance with Clause 44.3.2. Such arbitration shall be held in accordance with the
Rutles of Arbitration-of the International Centre for Alternative Dispute Resolution, New
Delhi (the “Rules™), or such other rules as may be mutually agreed by the Parties, and
shall be subject to the provisions of the Arbitration Act. The venue of such arbitration
shall be Bhopal, and the language of arbitration proceedings shall be English.

EE 44.3.2 There shall be a Board of three arbitrators, of whom each Party shall select one, and the
r third arbitrator shall be appointed by the two arbitrators so selected, and in m’ﬁ*ev-ent‘ofa
T, v disagreement between the two arbitrators, the appointment shall be rhade in' 4 ec’ordanc‘e“ Z

' Y with the Rules. Fiae e f
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443.5

44.4

The arbitrators shall make a reasoned award (the “Award™). Any Award made in any
arbitration held pursuant to this Article 44 shall be final and binding on the Parties as
from the date it is made, and the Concessionaire and the Authority agree and underta: ‘o
carry out such Award without delay.

The Concessionaire and the Authority agree that an Award may be enforced against the
Concessionaire and/or the Authority, as the case may be, and their respective assets
wherever situated.

This Agreement and the rights and obligations of the Parties shall remain in full force and
effect, pending the Award in any arbitration proceedings hereunder.

Adjudication by a tribunal

In the event of constitution of a statutory tribunal with powers to adjudicate upon disputes
between the Concessionaire and the Authority, all Disputes arising after such constitution
shall, instead of reference to arbitration under Clause 44.3, be adjudicated upon by such
tribunal in accordance with the Applicable Laws and all references to Dispute Resolution

Procedure shall be construed accordingly.
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45.2

45.3
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ARTICLE 45
DISCLOSURE

Disclosure of Specified Documents

The Concessionaire shall make available for inspection by any person, copies of this
Agreement, the Maintenance Manual, the Maintenance Programme, the Maintenance
Requirements and the Safety Requirements (hercinafter collectively referred to as the
“Specified Documents™), free of charge, during normal business hours on all working
days at the Concessionaire’s Registered Office and the Storage Facility. The
Concessionaire shall prominently display at the Storage Facility, public notices stating
the availability of the Specified Documents for such inspection, and shall provide copies
of the same to any person upon payment of copying charges on a ‘no profit no loss’ basis.

Disclosure of Documents relating to safety

The Concessionaire shall make available for inspection by any person copies of all
Documents and data relating to safety of the Storage Facility, free of charge, during
normal business hours on all working days, at the Concessionaire’s Registered Office and
Storage Facility. The Concessionaire shall make copies of the same available to any
person upon payment of copying charges on a ‘no profit no loss’ basis.

Withholding disclosure of Protected Documents

Notwithstanding the provisions of Clauses 45.1 and 45.2, but subject to the Applicable
Laws, the Authority shall be entitled to direct the Concessionaire, from time to time, to
withhold the disclosure of Protected Documents (as defined herein below) to any person
in pursuance of the aforesaid Clauses.

Explanation: -

The expression Protected Documents shali mean such of the Specified Documents or
documents referred to in Clauses 45.1 and 45.2, or portions thereof, the disclosure of
which the Authority is entitled to withhold under the provisions of the Right to
Information Act, 2005.

MLP. Warehousing& Logistics Corporalion
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ARTICLE 46
REDRESSAL OF PUBLIC GRIEVANCES

46.1 Complaints Register

46.1.1 The Concessionaire shall maintain a complaints office at the Storage Facility where it
shall keep a register (the “Complaint Register”) open to the officials of the Authority
and Users at all times for recording of complaints by such persons (the “Complainant™).
Information relating to the availability of and access to the Complaint Register shall be
prominently displayed by the Concessionaire at the Storage Facility so as to bring it to-
the attention of all Users.

46.1.2 The Complaint Register shall be securely bound and each page thereof shall be duly
. numbered. It shall have appropriate columns including the complaint number, date, name
and address of the Complainant, substance of the complaint and the action taken by the
Concessionaire. Immediately after a complaint is registered, the Concessionaire shall give

a receipt to the Complainant stating the date and complaint number.

46.1.3 Without prejudice to the provisions of Clauses 46.1.1 and 46.1.2, the Authority may, in
consultation with the Concessionaire, specify the procedure for making complaints in
electronic form and for responses thereto.

46.2 Redressal of complaints

46.2.1 The Concessionaire shall inspect the Complaint Register every day and take prompt and
reasonable action for redressal of each complaint. The action taken shall be briefly noted
in the Complaint Register and a reply stating the particulars thereof shall be sent by the
Concessionaire to the Complainant under a certificate of posting.

46.2.2 Within 7 (seven) days of the close of each month, the Concessionaire shall send to the
Authority and to the Independent Expert a true photocopy each of alf the pages of the
Complaint Register on which any entry has been recorded during the course of such
month, and upon perusal thereof, the Authority may, in its discretion, advise the
Concessionaire to take such further action as the Authority may deem appropriate for a
fair and just redressal of any grievance. The Concessionaire shall consider such advice
and inform the Authority of its decision thereon, and if the Authority is of the opinion
that the Complainant is entitled to further relief, it may refer the matter to the competent
forum for its disposal in accordance with Applicable Law, and advise the Complainant to

pursue the complaint at his own risk and cost. )A,\
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45.2

45.3
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ARTICLE 45
DISCLOSURE

Disclosure of Specified Documents

The Concessionaire shall make available for inspection by any person, copies of this
Agreement, the Maintenance Manual, the Maintenance Programme, the Maintenance
Requirements and the Safety Requirements (hereinafter collectively referred to as the
“Specified Documents”), free of charge, during normal business hours on all working
days at the Concessionaire’s Registered Office and the Storage Facility. The
Concessionaire shall prominently display at the Storage Facility, public notices stating
the availability of the Specified Documents for such inspection, and shall provide copies
of the same to any person upen payment of copying charges on a ‘no profit ne loss” basis.

Disclosure of Documents relating to safety

The Concessionaire shall make available for inspection by any person copies of all
Documents and data relating to safety of the Storage Facility, free of charge, during
normal business hours on all working days, at the Concessionaire’s Registered Office and
Storage Facility. The Concessionaire shall make copies of the same available to any
person upon payment of copying charges on a ‘no profit no loss’ basis.

Withholding disclosure of Protected Documents

Notwithstanding the provisions of Clauses 45.1 and 45.2, but subject to the Applicable
Laws, the Authority shall be entitled to direct the Concessionaire, from time to time, to
withhold the disclosure of Protected Documents (as defined herein below) to any person
in pursuance of the aforesaid Clauses. :

Explanation:

The expression Protected Documents shall mean such of the Specified Documents or
documents referred to in Clauses 45.1 and 45.2, or portions thereof, the disclosure of

which the Authority is entitled to withhold under the provisions of the Right to
Information Act, 2005.
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46.1

ARTICLE 46
REDRESSAL OF PUBLIC GRIEVANCES

Complaints Register

46.1.1 The Concessionaire shall maintain a complaints office at the Storage Facility where it

shall keep a register (the “Complaint Register”) open to the officials of the Authority
and Users at all times for recording of complaints by such persons (the “Complainant™).
Information relating to the availability of and access to the Complaint Register shall be
prominently displayed by the Concessionaire at the Storage Facility so as to bring it to
the attention of all Users.

46.1.2 The Complaint Register shall be securely bound and each page thereof shall be duly

numbered. It shall have appropriate columns including the complaint number, date, name
and address of the Complainant, substance of the complaint and the action taken by the
Concessionaire. Immediately after a complaint is registered, the Concessionaire shall give
a receipt to the Complainant stating the date and complaint number.

46.1.3 Without prejudice to the provisions of Clauses 46.1.1 and 46.1.2, the Authority may, in

46.2

consultation with the Concessionaire, specify the procedure for making complaints in
electronic form and for responses thereto.

Redressal of complaints

46.2.1 The Concessionaire shall inspect the Complaint Register every day and take prompt and

reasonable action for redressal of each complaint. The action taken shall be briefly noted
in the Complaint Register and a reply stating the particulars thereof shall be sent by the
Concessionaire to the Complainant under a certificate of posting.

46.2.2 Within 7 (seven) days of the close of each month, the Concessionaire shall send to the
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Authority and to the Independent Expert a true photocopy each of all the pages of the
Complaint Register on which any entry has been recorded during the course of such
month, and upon perusal thereof, the Authority may, in its discretion, advise the
Concessionaire to take such further action as the Authority may deem appropriate for a
fair and just redressal of any grievance. The Concessionaire shall consider such advice
and inform the Authority of its decision thereon, and if the Authority is of the opinion
that the Complainant is entitled to further relief, it may refer the matter to the competent
forum for its disposal in accordance with Applicable Law, and advise the Complainant to
pursue the complaint at his own risk and cost.
A
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47.1

47.2

ARTICLE 47
MISCELLANEOUS

Governing law and jurisdiction

Thi- Agreement shall be construed and interpreted in accordance with and governed by
the “ws of India, and the courts at Bhopal shall have exclusive jurisdiction over matters
ari .ag out of or relating to this Agreement.

Jaiver of immunity

Each Party unconditionally and irrevocably:

()  agrees that the execution, delivery and performance by it of this Agreement
' constitute commercial acts done and performed for commercial purpose;

(b)  agrees that, should any proceedings be brought against it or its assets, property or
revenues in any jurisdiction in relation to this Agreement or any transaction
contemplated by this Agreement, no immunity (whether by reason of sovereignty
or otherwise) from such proceedings shall be claimed by or on behalf of the Party
with respect to its assets;

(c) " waives any right of immunity which it or its assets, property or revenues now has,
may acquire in the future or which may be attributed to it in any jurisdiction; and

(d) consents generally in respect of the enforcement of any judgement or award
against it in any such proceedings to the giving of any relief or the issne of any
process in any jurisdiction in connection with such proceedings (including the
making, enforcement or execution against it or in respect of any assets, property
or revenues whatsoever irrespective of their use or intended use of any order or
Judgement that may be made or given in connection therewith).

47.3 Depreciation

For the purposes of depreciation under the Applicable Laws, the property representing
the capital investment made by the Concessionaire in the Project Assets shall be deemed
to be acquired and owned by the Concessionaire. For the avoidance of doubt, the
Authority shall not in any manner be liable in respect of any claims for depreciation to be
made by the Concessionaire under the Applicable Laws.

Delayed payments

The Parties hereto agree that payments due from one Party to the other Party under the
provisions of this Agreement shall be made within the period set forth therein, and if no
such period is specified, within 30 (thirty) days of receiving a demand aldng with the
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47.5.1
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47.6

the Bank Rate, and recovery thereof shall be without prejudice to the nights of the Parties
under this Agreement including Termination thereof.

Unless otherwise specified, any inferest payable under this Agreement shall accure on a
daily outstanding basis and shall be compounded on the basis of quarterly rests.

Waiver

Waiver, including partial or conditional waiver, by either Party of any default by the
other Party in the observance and performance of any provision of or obligations under
this Agreement:

(a) shall not operate or be construed as a waiver of any other or subsequent default
hereof or of other provisions of or obligations under this Agreement;

(b)  shall not be effective unless it is in writing and executed by a duly authorised
representative of the Party; and

(c) shall not affect the validity or enforceability of this Agreement in any manner.

Neither the failure by either Party to insist on any occasion upon the performance of the
terms, conditions and provisions of this Agreement or any obligation thereunder nor time
or other indulgence granted by a Party to the other Party shall be treated or deemed as
waiver of such breach or acceptance of any variation or the relinquishment of any such
right hereunder.

Liability for review of Documents and Drawings
Except to the extent expressly provided in this Agreement:

(a) no review, comment or approval by the Authority or the Independent Expert of
any Project Agreement, Document or Drawing submitted by the Concessionaire
nor any observation or inspection of the construction, operation or maintenance of
the Storage Facility nor the faiiure to review, approve, comment, observe or
inspect hereunder shall relieve or absolve the Concessionaire from its obligations,
duties and liabilities under this Agreement, the Applicable Laws and Applicable
Permits; and

() the Authority shall not be liable to the Concessionaire by reason of any review,
comment, approval, observation or inspection referred to in Sub-clause (a) above.

Exclusion of implied warranties etc.

This Agreement expressly excludes any warranty, condition or other undertaking implied
at law or by custom or otherwise arising out of any other agreement between the Parties
or any representation by either Party not contained in a binding legal agreement executed
by both Parties.

i no Difectov .
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~agent or 1epresentat1ve of, or to otherwme bmd the other Party.
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Survival

Termination shall:

(@) not relieve the Concessionaire or the Authority, as the case may be, of any
obligations hereunder which expressly or by implication survive Termination
hereof; and

(b) except as otherwise provided in any provision of this Agreement expressly
limiting the lability of either Party, not relieve either Party of any obligations or
liabilities for loss or damage to the other Party arising cut of, or caused by, acts or
omissions of such Party prior to the effectiveness of such Termination or arising
out of such Termination.

All obligations surviving Termination shall only survive for a period of 3 (three) years
following the date of such Termination.

Entire Agreement

This Agreement and the Schedules together constitute a complete and exclusive
statement of the terms of the agreement between the Parties on the subject hereof, and no
amendment or modification hereto shall be valid and effective unless such modification
or amendment is agreed to in writing by the Parfies and duly executed by persons
especially empowered in this behalf by the respective Parties. All prior written or oral:

understandings, offers or other communications of every kind pertaining to this.

Agreement are abrogated and withdrawn. For the avoidance of doubt, the Parties hereto
agree that any obligations of the Concessionaire arising from the Request for
Qualification or Request for Proposals, as the case may be, shall be deemed to form part-
of this Agreement and treated as such.

Severability

If for any reason whatever, any provision of this Agreement is or becomes invalid, illegal
or unenforceable or is declared by any court of competent jurisdiction or any other
instrumentality to be invalid, illegal or unenforceable, the validity, legality or
enforceability of the remaining provisions shall not be affected in any manner, and the
Parties will negotiate in good faith with a view to agreeing to one or more provisions
which may be substituted for such invalid, unenforceable or illegal provisions, as nearly
as 1s practicable to such invalid, illegal or unenforceable provision. Failure to agree upon
any such provisions shall not be subject to the Dispute Resolution Procedure set forth
under this Agreement or otherwise.

No partnership

This Agreement shall not be interpreted or construed to create an association, Jomt
venture or partnership between the Parties, or to impose any partnership obllgatmn 01_
llablllty upon either Party, and nelther Party shall have any nght power or authori lty to

Managing Direcior
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Third parties

This Agreement is intended sclely for the benefit of the Parties, and their respective
successors and permitted assigns, and nothing in this Agreement shall be construed to
create any duty to, standard of care with reference to, or any liability to, any person not a
Party to this Agreement.

Successors and assigns

This Agreement shall be binding upon, and inure to the benefit of the Parties and their
respective successors and permitted assigns.

Notices

Any notice or other communication to be given by any Party to the other Party under or
in connection with the matters contemplated by this Agreement shall be in writing and
shall:

(a) in the case of the Concessionaire, be given by facsimile or e-mail and by letter
delivered by hand to the address given and marked for attention of the person set
out below or to such other person as the Concessionaire may from time to time
designate by notice to the Authority, provided that notices or other
communicatiens to be given to an address outside Bhopal may, if they are
subsequently confirmed by sending a <copy thereof by registered
acknowledgement due, air mail or by courier, be sent by facsimile or e-mail to the
number as the Concessionaire may from time to time designate by notice to the
Authority.

Attention:
{Designation:
Address:

Fax No:
Email:}

(b)  in the case of the Authority, be given by facsimile or e-mail and by letter
delivered by hand at the address given below and be addressed to Managing
Director, M. P. Warehousing & Logistics Corporation, Bhopal, Madhya Pradesh

. with a copy delivered to the Authority Representative or such other person as the

ég‘: Authority may from time to time designate by notice to the Concessionaire;

provided that if the Concessionaire does not hdﬁg‘ an office in ----——--- it may send
such notice by facsimile or e-mail and by registered acknowledgement due, air
mail or by courier. '

{Address:
Fax No:
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and

{© any notice or communication by a Party to the other Party, given in accordance
herewith, shall be deemed to have been delivered when in the normal course of
post it ought to have been delivered and in all other cases, it shall be deemed to
have been delivered on the actual date and time of delivery; provided that in the
case of facsimile or e-mail, it shall be deemed to have been delivered on the

working day following the date of its delivery.
Language
All notices required to be given by one Party to the other Party and all other
communications, Documentation and proceedings which are in any way relevant to this
Agreement shall be in writing and in English language.

Counterparts

This Agreement may be executed in two counterparts, each of which, when executed and

~ delivered, shall con'stitute an original of this Agreement.

MPWLC

Managtig Director
M.P Warehousing & Logistics Corporation. .

24y
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- ARTICLE 48
DEFINITIONS

48.1 Definitions

In this Agreement, the following words and expressions shall, unless repugnant to the context or
meaning thereof, have the meaning hereinafter respectively assigned to them:

“Accounting Year” means the financial year commencing from the first day of April of any
calendar year and ending on the thirty-first day of March of the next calendar year;

“Adjusted Depreciated Value” means the amount arrived at after adjusting the depreciated
book value of an asset (as stated in the books of account of the Concessionaire save and except in
the case of buildings and permanent structures where the depreciated book value shall be
determined by applying an annual depreciation rate of 3% (three per cent) based on the written
down value method) to reflect the variation occurring in WPI between the date of purchase
thereof and the Transfer Date;

“Adjusted Equity” means the Equity funded in Indian Rupees and adjusted on the first day of
the current month (the “Reference Date™), in the manner set forth below, to reflect the change in

its value on account of depreciation and variations in WPI, and for any Reference Date
occurring:

(a) on or before COD, the Adjusted Equity shall be a sum equal to the Equity funded in

: Indian Rupees and expended on the Project, revised to the extent of one half of the
variation in WPI occurring between the first day of the month of Appointed Date and the
Reference Date;

(b)  from COD and until the 4th (fourth) anniversary thereof, an amount equal to the Adjusted
Equity as on COD shall be deemed to be the base (the “Base Adjusted Equity”) and the
Adjusted Equity hereunder shall be a sum equal to the Base Adjusted Equity, revised at
the commencement of each month following COD to the extent of variation in WPI
occurring between COD and the Reference Date; and

(¢c)  after the 4th (fourth) anniversary of COD, the Adjusted Equity hereunder shall be a sum
equal to the Base Adjusted Equity, reduced by 0.42% (zero point four two per cent)'
thereof at the commencement of each month following the 4th (fourth) anniversary of
COD and the amount so arrived at shall be revised to the extent of variation in WPI
occurring between COD and the Reference Date;

and the aforesaid shall apply, mutatis mutandis, to the Equity funded in Indian Rupees. For the
avoidance of doubt, the Adjusted Equity shall, in the event of Termination, be computed as on
the Reference Date immediately preceding the Transfer Date; provided that no reduction in the
Adjusted Equity shall be made for a period equal to the duration, if any, for which the

' This number shall be substiluted in each case by the figure arrived at upon dividing 100 by the number of months

comprising the Concession Period. For example, the figure for a 20 year Concession Period shall be 100/ 240 = __5

0.416 rounded off to lwo decimal points i.e. 0.42.
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Concession Period is extended, but the revision on account of WPI shall continue to be made;

“Affected Party” shall have the meaning set forth in Clause 34.1;

“Agreement” or “StorageAgreement” means this Agreement, its Recitals, the Schedules hereto

and any amendments thereto made in accordance with the provisions contained in this
Agreement;

“Appendix” shall have the meaning set forth in Clause 10.3.1;

“Applicable Laws” means all laws, brought into force and effect by GOI or the State
Government including rules, regulations and notifications made thereunder, and judgements,
decrees, injunctions, writs and orders of any court of record, applicable to this Agreement and
the exercise, performance and discharge of the respective rights and obligations of the Parties
hereunder, as may be in force and effect during the subsistence of this Agreement;

“Applicable Permits” means all clearances, licences, permits, authorisations, no objection
certificates, consents, approvals and exemptions required to be obtained or maintained under
Applicable Laws in connection with the construction, operation and maintenance of the Storage
Facility during the subsistence of this Agreement;

“Appointed Date” means the date on which Financial Close is achieved or an earlier date that
the Partics may by mutual consent determine. For the avoidance of doubt, every Condition
Precedent shall have been satisfied or waived prior to the Appointed Date and in the event all
‘Conditions Precedent are not satisfied or waived, as the case may be, the Appointed Date shall be

deemed to occur only when each and every Condition Precedent is either satisfied or waived, as
-the case may be;

“Approved Valuer” means a firm of valuers recognized as such by the Income Tax Department

and having experience of valuing at least 5 (five) properties exceeding Rs. 100 cr. (Rupees one
hundred crore) each in value;

“Arbitration Act” means the Arbitration and Conciliation Act, 1996 and shall include
modifications to or any re-enactment thereof, as in force from time to time; :

“Associate” means, in relation to either Party {and/or Consortium Members}, a person who

controls, is controlled by, or is under the common control with such Party {or Consortiurﬁ’!
Member} (as used in this definition, the expression “control” means, with respect to a person -
which is a company or corporation, the ownership, directly or indirectly, of more than 50% (fifty -

per cent) of the voting shares of such person, and with respect to a person which is not a., = .

company or corporation, the power to direct the management and policies of such person, %+7 "

whether by operation of law or by contract or otherwise);

"AssociatedServices"shall have the meaning set forth in Clause 28.1.1;

“Awthority” shall have the meaning attrib rgto in the array of Parties hereinabove as set
forth in the Recitals; < erer

nw’ Managfig Director
c ‘ M.P. Warehousing ILogisﬁcs Corporation
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“Authority Defaunlt” shall have the meaning set forth in Clause 37.2.1;

“Authority Representative” means such person or persons as may be authorised in writing by
the Authority to act on its behalf under this Agreement and shall include any person or persons

having authority to exercise any rights or perform and fulfil any obligations of the Authority
under this Agreement;

“Availability” shall have the meaning set forth in Clause 5.1 .4;

“Average Daily Availability” means the average daily Availability, in terms of percentage,
determined for the month preceding the relevant Force Majeure Event;

“Average Daily Fixed Charge” means the amount arrived at by dividing the total Fixed Charge
due and payable for the immediately preceding Accounting Year by 365 (three hundred and sixty
five), and increasing the quotient thereof by 5% (five per cent); provided that the Average Daily
Fixed Charge for any peried prior to completion of the first Accounting Year following COD
shall be a simple average of the Fixed Charge due and payable with respect to every day during
the period between COD and the last day of the month preceding the date on which the event
requiring calculation hereof occurred, and in the event that the Fixed Charge payable for any
segment of the Storage Facility has not been realised for any reason, an assessment thercof shall

be made by the Independent Expert to form part of the Average Daily Fixed Charge for such
period;

“Bag” means a bag that can carry 50 (fifty)kilogram of Foodgrains or such other weight as the
Parties may mutually determine. For the avoidance of doubt, Service Charges under this
Agreement shall always be determined as if the Bags have a carrying capacity of 50 (fifty)
kilogram of Foodgrains;

“Bagging” shall have the meaning set forth in Clause 28.5.1;

“Bagging Charges” shall have the meaning set forth in Clause 28.5.2;

“Bank” means a bank incorporated in India and having a minimum net worth of Rs. 1,000 crore
(Rupees one thousand crore) or any other bank acceptable to Senior Lenders, but does not
include a bank in which any Senior Lender has an interest;

“Bank Rate” means the rate of interest specified by the Reserve Bank of India from time to time
in pursuance of section 49 of the Reserve Bank of India Act, 1934 or any replacement of such
Bank Rate for the time being in effect;

“Base Fixed Charge” shall have the meaning set forth in Clause 27.2.1;

“Bid” means the documents in their entirety comprised in the bid submitted by the M/s L T
FoodsLimited in response to the Request for Proposals in accordance with the provisions thereof;

“Bid Security” means the security provided by the Concessionaire to the Authority along with

the Bid in of Rs. 50,00,000(Rupees fifty lakh), in accordance with the Request for
Proposalsva%%&ch is to remain in force until substituted by the Performance Security;

=, 331\61‘\&/240313 '_ :-
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“Bulk Unloading Charges” shall have the meaning set forth in Clause 28.2.4;

“CAP” or “CoveredAreaPlinth” means the storage of Foodgrains in the open with adequate

precautions such as rat and dump proof plinths, use of dunnage and covering of stacks with
specially fabricated polythene covers.

“COD” or “Commercial Operation Date” shall have the meaning set forth in Clause 15.1;
“Change in Law” means the occurrence of any of the following after the date of Bid:

(a) the enactment of any new Indian law;
{b)  the repeal, modification or re-enactment of any existing Indian law;

(c) the commencement of any Indian law which has not entered into effect until the date of
Bid;
(d) a change in the interpretation or application of any Indian law by a judgement of a court

of record which has become final, conclusive and binding, as compared to such
interpretation or application by a court of record prior to the date of Bid; or

(e) any change in the rates of any of the Taxes that have a direct effect on the Project;

“Change in Ownership” means a transfer of the direct and/or indirect legal or beneficial
ownership of any shares, or securities convertible into shares, that causes the aggregate holding
of M/s L T Foods Limited, together with {its/their} Associates in the total Equity to decline
below (i) 33% (thirty three percent) thereof during the Construction Period and a period of 2
(two) years following COD, and (ii) 26% (twenty six per cent) thereof, or such lower proportion
as may be permitted by the Authority during the remaining Concession Period; provided that
any material variation (as compared to the representations made by the Concessionaire during
the bidding process for the purposes of meeting the minimum conditions of eligibility or for
evaluation of its application or Bid, as the case may be,) in the proportion of the equity holding
of M/s L T Foods Limited to the total Equity, if it occurs prior to the first anniversary of COD,
shall constitute Change in Ownership;

“Change of Scope” shall have the meaning set forth in Clause 16.1,

“Cleaning” means the process of reduction of foreign material(such as dust, fibre, stones or
other foreign particles) from the Foodgrains, to be carried out at the Storage Facility, in
accordance with the provisions of this Agreement and “Clean” shall be construed accordingly;
“Cleaning Charge” means the fee in Rupees per quintal as specified in Clause28.4.3;

“Company” means the company acting as the Concessionaire under this Agreement;

“Completion Certificate” shall have the meaning set forth in Clause 14.2;

“Concession” shall have the meaning set forth in Clause EII/,L7
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“Concessionaire” shall have the meaning attributed thereto in the array of Parties hercinabove as
set forth in the Recitals;

“Concession Period” means the period starting on and from the Appointed Date and ending on
the Transfer Date;

“Concessionaire Default” shall have the meaning set forth in Clause 37.1.1;
“Conditions Precedent” shall have the meaning set forth in Clause 4.1.1;
{*“Consortium” shall have the meaning set forth in Recital (B);}

{“Consortium Member” means a company specified in Recital (B) as a member of the
Consortium;}

“Construction Period” means the period beginning from the Appointed Date and ending on
COD;

“Construction Works” means all works and things necessary to construct and complete the
Storage Facility in accordance with this Agreement;

“Contractor” means the person or persons, as the case may be, with whom the Concessionaire
has entered into any of the EPC Contract, the O&M Contract, or any other material agreement or
contract for construction, operation and/or maintenance of the Storage Facility or matters
incidental thereto, but does not include a person who has entered into an agreement for providing
financial assistance to the Concessionaire;

“Cure Period” means the period specified in this Agreement for curing any breach or default of
any provision of this Agreement by the Party responsible for such breach or default and shall:

(a) commence from the date on which a notice is delivered by one Party to the other Party
asking the latter to cure the breach or default specified in such notice;

(b)  notrelieve any Party from liability to pay Damages or compensation under the provisions
of this Agreement; and

(c¢)  notin any way be extended by any period of Suspension under this Agreement;

provided that if the cure of any breach by the Concessionaire requires any reasonable action by
the Concessionaire that must be approved by the Authority or the Independent Expert hereunder,
the applicable Cure Period shall be extended by the period taken by the Authority or the
Independent Expert to accord their approval;

“DBFOT” or “Design, Build, Finance, Operate a:’(y%ansfer” shall have the meaning set

forth in Recital (A),
ey o
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~ “Diyvestment Requirements” means the obligations of the Concessionaire for and in respect g

“Damages” shall have the meaning set forth in Sub-clause (x) of Clause 1.2.1;
“Debagging” shall have the meaning set forth in Clause 28.2.2;

“Debt Due” means the aggregate of the following sums expressed in Indian Rupees outstanding
on the Transfer Date:

(a) the principal amount of the debt provided by the Senior Lenders under the Financing
Agreements for financing the Total Project Cost (the “principal”) but excluding any part
of the principal that had fallen due for repayment two years prior to the Transfer Date;

(by  all accrued interest, financing fees and charges payable under the Financing Agreements
on, or in respect of, the debt referred to in Sub-clause (a) above until the Transfer Date
but excluding (i) any interest, fees or charges that had fallen due one year prior to the
Transfer Date, (1i) any penal interest or charges payable under the Financing Agreements
to any Senior Lender, and (iil}) any pre-payment charges in relation to accelerated
repayment of debt except where such charges have arisen due to Authority Defauit; and

)] any Subordinated Debt which is included in the Financial Package and disbursed by
lenders for financing the Total Project Cost;

provided that if all or any part of the Debt Due is convertible into Equity at the option of Senjcr

. Lenders and/or the Concessionaire, it shall for the purposes of this Agreement be deemed to be

Debt Due even after such conversion and the principal thereof shall be dealt with as if such
conversion had not been undertaken;

“Debt Service” means the sum of all payments on account of principal, interest, financing fees
and charges due and payable in an Accounting Year to the Senior Lenders under the Financing
Agreements;

“De-Reserved Capacity” shall have the meaning set forth in Clause 30.1.5;

“Development Period” means the pericd from the date of this Agreement until the Appointed
Date;

"Dispatch Notice" shall have the meaning set forth in Clause 22.1.1;

"Dispatch Report” shall have the meaning set forth in Clause 22.6.3;

“Dispute” shall have the meaning set forth in Clause 44.1.1;

“Disputed Amounts” shall have the meaning set forth in Clause 27.14.3;

“Dispute Resolution Procedure” means the procedure for resolution of Disputes set forth in

Article 44,

Termination as set forth in Clause 38.1;
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“Document” or “Documentation’ means documentation in printed or written form, or in tapes,
discs, drawings, compuler programmes, writings, reports, photographs, films, cassettes, or
expressed in any other written, electronic, audio or visual form;

“Drawings” means all of the drawings, calculations and documents pertaining to the Storage
Facility as set forth in Schedule-H, and shall include “as built’ drawings of the Storage Facility;

“Drying” means the process of reduction of moisture content in Foodgrains, to be carried out at
the Storage Facility in accordance with the provisions of this Agreement, and “Dry” or “Dried”
shall be construed accordingly;

“Drying Charge” means the fee in Rupees per quintal as specified in Clause 28.3.3;

“EPC Contract” means the engineering, procurement and construction contract or contracts
entered into by the Concessionaire with one or more Contractors for, inter alia, engineering and
construction of the Storage Facility in accordance with the provisions of this Agreement;

“Emergency” means a condition or situation that is likely to endanger the security of the
individuals on or about the Storage Facility, including Users thereof, or which poses an
immediate threat of material damage to any of the Project Assets or Foodgrains;

“Encumbrances” means, in relation to the Storage Facility any encumbrances such as mortgage,
charge, pledge, lien, hypothecation, security interest, assignment, privilege or priority of any
kind having the effect of security or other such obligations, and shall include any designation of
loss payees or beneficiaries or any similar arrangement under any insurance policy pertaining to
the Storage Facility, where applicable herein but excluding utilities referred to in Clause 11.1;

“Equity” means the sum expressed in Indian Rupees representing the paid up equity share
capital of the Concessionaire for meeting the equity component of the Total Project Cost, and for
the purposes of this Agreement shall include convertible instruments or other similar forms of
capital, which shall compulsorily convert into equity share capital of the Company, and any
interest-free funds advanced by any shareholder of the Company for meeting such equity
component, but does not include Equity Support;

“Equity Support” shall have the meaning set forth in Clause 26.2.1;

“ Escrow Account” means and Account which the concessionaire shall open and maintain with
a Bank in which all inflows and outflows of cash on account of capital and revenue receipts and
expenditures shall be credited and debited, as the case may be, in accordance with the provisions
of this Agreement, and includes the Sub-Accounts of such Escrow Account;

“Escrow Agreement” shall have the meaning set forth in clause 31.1.2;

“Escrow Bank” shall have the meaning set forth in clause 31.1.1;

“Escrow Default” shall have the wﬂfrqlﬁ& set forth in Schedule-X;

Final Copy - 24th Jan-14 .




“FCT” means the Food Corporation of India;

“Financial Close” means the fulfilment of all conditions precedent to the initial availability of
funds under the Financing Agreements;

“Financial Default” shall have the meaning set forth in Schedule-W;

- “Financial Model™ means the financial model adopted by Senior Lenders, setting forth the

capital and operating costs of the Project and revenues therefrom on the basis of which financial
viability of the Project has been determined by the Senior Lenders, and includes a description of
the assumptions and parameters used for making calculations and projections therein;

“Financial Package” means the financing package indicating the total capital cost of the Storage
Facility and the means of financing thereof, as set forth in the Financial Model and approved by
the Senior Lenders, and includes Equity, all financial assistance specified in the Financing
Agreements, Subordinated Debt and Equity Support, if any;

“Financing Agreements” means the agreements executed by the Concessionaire in respect of
financial assistance to be provided by the Senior Lenders by way of loans, guarantees,
subscription to non-convertible debentures and other debt instruments including loan
agreements, guarantees, notes, debentures, bonds and other debt instruments, security
agreements, and other documents relating to the financing (including refinancing) of the Total
Project Cost, and includes amendments or modifications made in accordance with Clause 5.2.2;

“Fixed Charge” shall have the meaning set forth in Clause 27.3;

“Foodgrains” means wheat or such otﬁer foodgrains as the Parties may mutually agree upon;
“Foodgrains Specifications™ shall have the meaning set forth in Clause 22.2;

“Foodgrains Tests” shall have the meaning set fcn_'th in Clause 22.3.3;

“Force Majeure” or “Force Majeure Event” shall have the meaning ascribed to it in Clause
34.1;

“Forced Closure” means a complete or partial shutdown of any Silo of the Storage Facility due
to a fault or any other reason, if it reduces Availability by more than 1% (one per cent) of the
total Storage Capacity during a continuous period of 24 (twenty four) hours;

“GOT” means the Government of India;

" “Good Industry Practice” means the practices, methods, techniques, designs, standards, skills,

diligence, efficiency, reliability and prudence which are generally and reasonably expected from

a reasonably skilled and experienced operator engaged in the same type of undertaking as

envisaged under this Agreement and which would be expected to result in the pelformance of its

Applicable Permits in reliable, safe, economical and efficient manner, and includes pru
utlhty practices generally accepted by foodﬁpam StOIagC 19% warehousmu l.ltlll'[les fm ens
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" “Intellectual Property” means all patents, trade marks, service marks, logos, get-up, trad
names, internet domain names,- rights in designs, blue prints, programmes and manua
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safe, economic, reliable and efficient construction, operation and maintenance of the Storage
Facility and for providing safe, economic, reliable and efficient Storage Services;

“Government” means the Government of the State;

“Government Instrumentality” means any department, division or sub-division of the
Government of India or the State Government and includes any commission, board, authority,
agency or municipal and other local authority or statutory body including Panchayat under the
control of the Government of India or the State Government, as the case may be, and having

jurisdiction over all or any part of the Storage Facility or the performance of all or any of the
services or obligations of the Concessionaire under or pursuant to this Agreement;

“Grant” shall have the meaning set forth in Clause 26.1.1;

“Handling Losses” shail have the meaning set forth in Clause 23.3;

“Harvest Season” means a continuous period of 60 (sixty) days in a year, to be notified by the
Authority to the Concessionaire at least 7 (seven) days before the commencement thereof, and in
the absence of such communication, it shall be deemed to commence on the 15" (fifteenth) day
of April;

“Incentive” means a payment due to the Concessicnaire in accordance with the provisions of

this Agreement for any delivery, performance or outcome, as the case may be, which is better
than the standards specified in respect thereof;

“Indemnified Party” means the Party entitled to the benefit of an indemnity pursuant to Article
42;

“Indemnifying Party” means the Party obligated to indemnify the other Party pursuant to
Article 42, :

“Independent Expert” shall have the meaning set forth in Clause 21.1;
“Indirect Political Event” shall have the meaning set forth in Clause 34.3;

Insurance Cover” means the aggregate of the maximum sums insured under the insurances
taken out by the Concessionaire pursuant to Article 32, and includes all insurances required to be
taken out by the Concessionaire under Clauses 32.1 and 32.3 but not actually taken, and when
used in the context of any act or event, it shall mean the aggregate of the maximum sums insured
and payable or deemed to be insured and payable in relation to such act or event;

g,"lntake Notice" shall have the meaning set forth in Clause 22.1.1;

"Intake Report" shall have the meaning set forth in Clause 22.6.3;
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“Normatlve Availability” shall have the meaning set f01 th in Clause 5.1.4;

eg\ éE‘Non-Availahility” means any partial or total lack of Availability;
‘ g.’ . - ; ’ :
SR 4
e

drawings, copyright (including rights in computer software), database rights, semi-conductor,
topography rights, utility models, rights in know-how and other intellectual property rights, in
each case whether registered or unregistered and including applications for registration, and all
rights or forms of protection having equivalent or similar effect anywhere in the world;

“Key Performance Indicators™ shall have the meaning set forth in Clause 24.1;

“LOA” or “Letter of Award” means the letter of award referred to in Recital (D)

“Lead Member” shall have the meaning set forth in Recital (B);

“Lenders’ Representative” means the person duly authorised by the Senior Lenders to act for
and on behalf of the Senior Lenders with regard to matters arising out of -or in relation to this
Agreement, and includes his successors, assigns and substitutes;

“Letter of Credit” shall have the meaning set forth in Clause 29.1.1;

“Licensed Premises” shall have the meaning set forth in Clause 10.2.2;

“Loading” shall have the meaning set forth in Clause 28.6.1;

“Loading Charges” shall have the meaning setforth in Clause 28.6.2;

ajor Over e com repair, restoration and renovation of a Si emova
“M Overhaul” means th lete re torat d t fa Silo afterr 1
of Foodgrains therefrom;

" “Maintenance Manual” shall have the meaning ascribed to it in Clause 17.3;

“Maintenance Programme” shall have the meaning ascribed to it in Clause 17.4.1;
“Maintenance Requirements” shall have the meaning set forth in Clause 17.2;

“Material Adverse Effect” means a material adverse effect of any act or event on the ability of
either Party to perform any of its obligations under and in accordance with the provisions of this
Agreement and which act or event causes a material financial burden or loss to either Party;

“Mis-declaration” shall have the meaning set forth in Clause 27.8.3;

. “Monthly Invoice” shall have the meaning set forth in Clause 27.14.1;

“Nominated Company” means a company selected by the Lenders’ Representative and
proposed to the Authority for substituting the Concessionaire in accordance with the provisions
of the Substitution Agreement; '

“Non-Political Event” shall have the meaning set forth in Clause 34.2;
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“Operating Hours” mean the period between 8:00 a.m. and 6:00 p.m. on all days other than
Sundays and bank holidays except for days of harvest season wherein it shall mean the period
between 6:00 a.m. and 8:00 p.m. on all days including Sundays & bank holidays;

“O&M” means the operation and maintenance of the Storage Facility and includes all matters
connected with or incidental to such operation and maintenance, and provision of Storage
Services and facilities in accordance with the provisions of this Agreement;

“O&M Contract” means the operation and maintenance contract that may be entered into

between the Concessionaire and the O&M Contractor for performance of all or any of the O&M
obligations;

“Q&M Contractor” means the person, if any, with whom the Concessionaire has entered into
an Q&M Contract for discharging O&M obligations for and on behalf of the Concessionaire;

“O&M Expenses” means expenses incurred by or on behalf of the Concessionaire or by the
Authority, as the case may be, for all O&M including (a) cost of salaries and other compensation
to employees, (b) cost of materials, supplies, utilities and other services, (c) premia for insurance,
(d) all taxes, duties, cess and fees due and payable for O&M, (e) all repair, replacement,
reconstruction, reinstatement, improvement and maintenance costs, (f) payments required to be
made under the O&M Contract or any other contract in connection with or incidental to O&M,
and (g) all other expenditure required to be incurred under Applicable Laws, Applicable Permits
or this Agreement;

“O&M Inspection Report” shall have the meaning set forth in Clause 18.3;

“O&M Support” shall have the meaning set forth in Clause 26.3.1;

“Q)peration Period” means the period commencing from COD and ending on the Transfer Date; -

“Panel of Chartered Accountants” shall have the meaning set forth in Clause 33.2.1;

“Parties” means the parties to this Agreement collectively and “Party” shall mean any of the
parties to this Agreement individually;

“Payment Due Date” shall have the meaning set forth in Clause 27.14.3;
“Performance Security” shall have the meaning set forth in Clause 9.1;
“Political Event” shall have the meaning set forth in Clause 34.4;

“Procurement Centre” shall have the meaning set forth in Clause 27.7;

“Procurement Price” means the highest procurement price per quintal, paid or payable by the
Authority for procurement of Foodgrains during the period of one year immediately preceding
the date on which the Procurement Price is beglgﬂg)]irmined for the purposes of this Agreement,
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( “Project” means the construction, operation and maintenance of the Storage. Facility in
accordance with the provisions of this Agreement, and includes all works, services and

(- equipment relating to or in respect of the Scope of the Project;

; “Project Agreements” means this Agreement, the Financing Agreements, EPC Contract, O&M

Contract, and any other material agreements or contracts that may be entered into by the
[ Concessionaire with any person in connection with matters relating to, arising out of or

incidental to the Project, but does not include the Substitution Agreement or any agreement for
¢ procurement of goods and services involving a consideration of up to Rs.1 (one) crore;

“Project Assets” means all physical and other assets relating to and forming part of the Project
including:

(a) rights over the Site in the form of licence, Right of Way or otherwise;

(b) tangible assets such as civil works and equipment including foundations, embankments,
pavements, electrical systems, communication systems, relief centres administrative
offices and loading/ unloading facllmes

(¢) Project Facilities situated on the Site;

(d} buildings and immovable fixtures or structures forming part of the Storage Facility,;
{e) all rights of the Concessionaire under the Project Agreements;

(f) financial assets, such as receivables, security deposits etc;

(g) insurance proceeds; and

(h) Applicable Permits and authorisations relating to or in respect of the Storage Facility;

- “Project Completion Date” means the date on which the Completion Certificate or the
Provisional Certificate, as the case may be, is issued under the provisions of Article 14;

. “Project Completion Schedule” means the progressive Project Milestones set forth in
Schedule-G for completion of the Storage Facility on or before the Scheduled Completion Date;

“Project Facilities” means all the amenities and facilities situated on the Site, as described in
Schedule-C;

“Project Milestones™ mearis the project milestones set forth in Schedule-G;
*“Provisional Certificate” shall have the meaning set forth in Clause 14.3.1;
“Punch List” shall have the meaning ascribed to it in Clause 14.3.1;

‘ : “Re.”, “Rs.” or “Rupees” or “Indian Rupees means the lawful currency of the Republic of
' India; -

" -=“Reference Index Date” means, in respect of the specified month, that last day of the preced;
N month with reference to which the WPI is lewsed

J-\.'

E ES1R2 ]

Co . . Final Copy- ‘
' ‘S.}‘S mﬁmmﬁﬁm"‘a ~Tegr Dy - 24th Jan.-14
~ T mplsU240R13 W EXE = =
APWLC

ef Engineer Sh | o Lg—c’

AL P Warahruicina £ 1 anlefian Meammamiia. Mahaging Director




0
“Reference Exchange Rate” means, in respect of any one currency that is to be converted into e
another currency in accordance with the provisions of this Agreement, the exchange rate as of ‘-
12.00 (twelve) noon on the relevant date quoted in Delhi by the State Bank of India, and in the
absence of such rate, the average of similar rates quoted in Delhi by the Bank of India and the £
Bank of Baroda; C
“Rejected Foodgrains” shall have the meaning ascribed to it in Clause 22.8.1; "
“Reliability” shall have the meaning set forth in Clause 24.3; (
“Request for Proposals” or “RFP? shall have the meaning set forth in Recital (C); ¢
“Request for Qualification” or “RFQ” shall have the meaning set forth in Recital (B); _ (F
“Revenues” means all of the present and future funds, payment, obligations, monies, claims, (¢
bills and any other property whatsoever which may from time to time be derived from or accrue -
to or be offered or due to the Authority in the form of cash receipts or receivables from any and ¢

all sources, save and except any capital receipts of the Authority for and in relation to any capital
expenditure for creation of assets;

“Revenue Share” means and refers to the Revenue Share from Unutilised Capacity and the
Revenue Share from De-reserved Capacity; : -

“Revenue Share from De-reserved Capacity” shall have the meaning set forth in Clause
30.2.2; -

“Revenue Share from Unutilised Capacity” shall have the meaning set forth in Clause 30.2.1;

“Revenue Statement for De-reserved Capacity” shall have the meaning set forth in Clause
30.3.1; L

“Revenue Statement for Unutilised Capacity” shall have the meaning set forth in Clause
303.1;

“Right of Way” means the constructive possession of the Licensed Premises, together with ali
way leaves, easements, unrestricted access and other rights of way, howsoever described,
necessary for construction, operation and maintenance of the Storage Facility in accordance with ‘
this Agreement; L

“Safety Requirements” shall have the meaning set forth in Clause 17.16.1;
“Scheduled Completion Date” shall have the meaning set forth in Clause 12.3.1;
g “Scheduled Maintenance” shall have the meaning set forth in Clause 17.4.4; f

“Scope of the Project” shall have the meaning set forth in Clause 2.1;

-

"
Pl 1
“Semior Lenders” means the financial institutions, banks, multilateral lending agencies, trusts _\"/"
funds and ggents or trustees of debenture holders, including their successors and assignees, whf
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have agreed to guarantee or provide finance to the Concessionaire under any of the Financing
Agreements for meeting all or any part of the Total Project Cost and who hold paripassu charge
on the assets, rights, title and interests of the Concessionaire;

“Service Charges” shall have the meaning set forth in Clause 28.1.3;

“Shertfall” shall have the meaning ascribed to it in Clause 23.4.1;

“Silo” means a structure, comprising a storage bin, constructed in accordance with the Standards
and Specifications for bulk storage of Foodgrains at the Storage Facility;

“Site” shall have the meaning set forth in Clause 10.1;

“Specifications and Standards” means the specifications and standards relating to the quality,
quantity, capacity and other requirements for the Storage Facility, as set forth in Schedule-D, and
any modifications thereof, or additions thereto, as included in the design and engineering for the
Storage Facility submitted by the Concessionaire to, and expressly approved by, the Authority;

“State” means the State of Madhya Pradeshand “State Government” means the government of
that State;

“Stacking Charges™ shall have the meaning ascribed to it in Clause 28.5.3;

“Statutory Auditors” means a reputable firm of chartered accountants acting as the statutory
"auditors of the Concessionaire under the provisions of the Companies Act, 1956 including any

statutory modification or re-enactment thereof, for the time being in force, and appointed in
_accordance with Clause 33.2.1;

“Storage Capacity” shall mean the designed storage capacity of 50,000 (fifty thousand) metric
tonnes of Foodgrains at the Storage Facility and shall include the equipment and other capacity

required for providing all Storage Services and Associated Services to the extent specified in this
Agreement,;

“Storage Charges” shall have the meaning set forth in Clause 27.1;

“Storage Facility” means the integrated storage facility for storage of Foodgrains comprising the

designed storage capacity specified in Recital (A) and includes civil, electrical and mechanical
works necessary for and associated with storage of Foodgrains,;

“Storage Services” means the provision of all the storage services, including Associated
Services, by the Concessionaire in accordance with the provisions of this Agreement;

“Subordinated Debt” means the aggregate of the following sums expressed in Indian Rupees or -
in the currency of debt, as the case may be, outstanding as on the Transfer Date: U,

(a) the principal amount of debt provided by lenders or the Concessionaire’s shareholders for R

- meeting the Total Project Cost and subordinated to the financial assistance provided by-.. }
" .. « the Senior Lenders; '
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(b)  all accrued interest on the debt referred to in Sub-clause (a) above but restricted to the
lesser of actual interest rate and a rate equal to 5% (five per cent) above the Bank Rate in
case of loans expressed in Indian Rupees and lesser of the actual interest rate and six-
month LIBOR (London Inter Bank Offer Rate) plus 2% (two per cent) in case of loans

expressed in foreign currency, but does not include any interest that had fallen due one
year prior to the Transfer Date;

provided that if all or any part of the Subordinated Debt is convertible into Equity at the option
of the lenders and/or the Concessionaire’s shareholders, it shall for the purposes of this
Agreement be deemed to be Subordinated Debt even after such conversion and the principal
thereof shall be dealt with as if such conversion had not been undertaken;

“Substitution Agreement” shall have the meaning set forth in Clause 40.3;

“Suspension” shall have the meaning set forth in Clause 36.1;

“Taxes” means any Indian taxes including excise duties, customs duties, valuc added tax, sales
tax, local taxes, cess and any impost or surcharge of like nature (whether Central, State or local)
on the goods, materials, equipment and services incorporated in and forming part of the Storage
Facility, including Storage Services, charged, levied or imposed by any Government

Instrumentality, but excluding any interest, penalties and other sums in relation thercto imposed
on any account whatsoever.;

“Termination” means the expiry or termination of this Agreement and the Concession
hereunder;

“Termination Notice” means the communication issued in accordance with this Agreement by
one Party to the other Party terminating this Agreement;

“Termination Payment” means the amount payable, under and in accordance with this
Agreement, by the Authority to the Concessionaire upon Termination,For the avoidance of

doubt, it is expressly agreed that the amount payable shall be subject to the limitations specified
in Clause 37.5;

“Tests” means the tests set forth in Schedule-I to determine the completion of Storage Facility in
accordance with the provisions of this Agreement;

“Total Project Cost” means the capital cost incurred on construction and financing of the
Storage Capacity and shall be limited to the lowest of:

(a) the capital cost of the Storage Capacity, {less Equity Support} as set forth in the
Financial Package;

{b)  the actual capital cost of the Storage Capacity upon completion of the Storage Capacity

{less Equity Support}; and
{¢)  asum of Rs. 30.64(Rupees thirty crores a.rlﬁ\ sixty [four lacs), less Equity Support;
= =ra _
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Annex - ]
(Schedule-A)

Site for the Storage Facility

Note: Through suitable drawings and description in words, the land comprising the Site
shall be specthed briefly but precisely in this Annex-I. In the event there are amy

buildings or structures on the Site, the same shall be marked in the drawings and briefly
described in words.

The details of the site are as follows:-
» The proposed site is situated in Indore District.
e The proposed site is under the possession of M.P. Warehousing & Logistics Corporation.
. Site Details — Village Barlailndoresurvey no. 123/1/1, 129/5, 129/2.
e Proposed Site Area : 7 Acres. The extra | Acre land will be kept reserved for parking.
s Approach — The proposed site is 2 kms (apporx) from the NH 3. The approach to the

proposed site is a TAR road in a good condition.

+ Approximate distance: The proposed site is situated at an approximate distance of 2 kms

from the Kshipra Railway Station Indore.
o The layout plan is attached at Annexure-I(a).
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Annexure - I(a)
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provided that in the event of Termination, the Total Project Cost shall be deemed to be modified
to the extent of variation in WPI or Reference Exchange Rate occurring in respect of Adjusted
Equity and Debt Due, as the case may be, in accordance with the provisions of this Agreement;
provided further that in the event WPI increases, on an average, by more than 6% (six per cent)
per annum for the pericd between the date hereof and COD, the Parties shall meet, as soon as
reasonably practicable, and agree upon revision of the amount hereinbefore specified such that
the effect of increase in WPI, in excess of such 6% (six per cent), is reflected in the Total Project
Cost.. :

“Transfer Date” means the date on which this Agreement and the Concession hereunder expires
pursuant to the provisions of this Agreement or is terminated by a Termination Notice;

“Unloading” shall have the meaning set forth in Clause 28.2.1;

“Unloading Charges” shall have thc‘me‘aning set forth in Clause 28.2.3;
“Unscheduled Maintenance” shall have the.'meanih-g set forth in Clause 17.9;
“Unutilised Capacity” shall have the r;leé|1ing set f(ith in Clause 30.1.3;

“User(s)” shall mean the third parties using the Storage Facility or any part thereof, in
accordance with the provisions of this Agreement and Applicable Laws;

“Variable Charge” shall have the meaning set forth in Clause 27.4.1;

“Vehicle” means a 2-axle or 3-axle truck being a goods carrier with a Gross Vehicle Weight of
7,500 (seven thousand five hundred) kilograms or more, but less than 25,000 (twenty five
thousand) kilograms;

“Vesting Certificate” shall have the meaning set forth in Clause 38.4;

“WPI” means the Wholesale Price Index for all commodities as published by the Ministry of
Industry, GOI and shall include any index which substitutes the WPI, and any reference to WPI
shall, unless the context otherwise requires, be construed as a reference to the WPI published for
the period ending with the preceding month, save and except that for the purposes of annual
revision of the Fixed Charge, Variable Charge and Service Charges in accordance with the
provisions of Clauses 27.3, 27.4.2 and 28.8 respectively, the revision due on April 1 of any year
shall be computed with reference to WPI as on March 31 of that year.

IN WITNESS WHEREOF THE PARTIES HAVE EXECUTED AND DELIVERED THIS - -
AGREEMENT AS OF THE DAY, MONTH AND YEAR FIRST ABOVE WRITTEN.
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SIGN LED AND THE COMMON SEA]L. OF CONCESSIONAIRE ,
DELIVE has been affixed pursuant to the resolution passed by ‘
the Board of Directors of the Concessionaire at its
For Aq'ﬁﬁ piddy) meeting held on the ......... day of 20...... hereunto !
ﬁﬁm WAREHOUSING affixed in the presence of ............. '
M.P W@ﬂemm@m Director, who has signed these presents in token
BHOPALWP thereof and ................... , Company Secretary

/ Authorised Officer whao has countersigned the same

(Signature) in token thereof®:

COUNTERSIGNED, SEALED AND ¢

DELIVERED
FDI Hagnu‘ilvbl ¥ ll F\Jahr _(-r ‘-i' ;'_:"-": L
AD/Q:\.’J ’

GOVERNMENT OF MADHYA -
PRADESH

For and on behalf of
BT GDEIG

uthorised Signaivry 1
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1.1
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SCHEDULE - A
(See Clause 10.1)

SITE OF THE PROJECT

The Site

Site of the Storage Facility shall include the land, buildings and structures as described in
Annex-I of this Schedule A.

An inventory of the Licensed Premises including the land, buildings, structures, road
works, trees and any other immovable property on, or attached to, the Licensed Premises
shall be prepared jointly by the Authority Representative and the Concessionaire, and
such inventory shall form part of the memorandum referred to in Clause 10.3.1 of the
Agreement.

Additional land required for ancillary buildings, or for construction of works specified in
Change of Scope Order issued under Clause 16.2.3 of this Agreement shall be acquired in
accordance with the provisions of this Agreement. Upon acquisition, such land shall form
part of the Site and vest in the Authority.
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SCHEDULE -B
(See Clause 2.1)

DEVELOPMENT OF THE STORAGE FACILITY

1 Development of the Storage Facility

1.1  Development of the Storage Facility shall include construction of the Storage Facility as .
described in this Schedule-B and in Schedule-C.

1.2 Construction of the Storage Facility shall conform with the provisions of Annex-I of this
Schedule-B and Annex-I of Schedule-C.

1.3 Storage Facility shall be completed by the Concessionaire in conformity with the
Specifications and Standards set forth in Schedule-D.
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(iii)  Sampling system/Laboratory
Number of samplers 2

11 Pre-storage foodgrain treatment:

(i  Cleaning
.Rated handling capacity (TPH) 150
IIL Foodgrain handling (receiving & stacking)

(i) Conveying

(a) Rated capacity of each stream (TPH) 150
(b) Number of streams 1
Iv. Preservation

(i)  Preservation

(a) Temperature monitoring system (per Silo) |
(b} Aeration system (per Silo) 1

(iiy  Fumigation

. ' Type of fumigant _ Alumunium
Phosphide

V. Foodgrain handling
(i) Reclaiming arrangement from Silo

Rated capacity of the Unit (TPH) 60

(iiy Conveying

Rated capacity (TPH) 60

VI Foodgrain dispatch

(i) Dispatch conveying
Rated capacity of each stream (TPH)

(ii) Bagging System

Rated capacity (TPH)
‘ 6\,27 Final Copy - 24th Jan-14
<= |

. oy _Wﬂﬁm. EX VK
qy.ammm \

6";3’4\
ef Encineer




VIl

Plant Control

(a) Plant operation

(b) Foodgrain inventory

(c) Quality and preservation

(d) Truck identification and internal truck movement
(e) Environment and safety

(f) Disaster/Hazard management

2.2 The aforesaid systems and the equipment forming part thereof are briefly described below:

(2)

(b)

Vehicle Weighment System

The Concessionaire shall provide at least one weighbridge for weighment of truck/
vehicle loaded with Foodgrains. Suitable weighing instrumentation shall be
installed at the weight station. A computer shall be provided at this station which
will be linked to the Plant Control System. The weighbridge shall be calibrated in
accordance with the provisions of Schedule D.

Foodgrain Intake System

The Foodgrain Intake System shall have a minimum capacity of loading 1,500 (one
thousand five hundred) tonnes of Foodgrain per day into the Silos. The system is
briefly described below:

(i) Unloading area

The unloading area shall consist of a covered concrete or steel building
comprising at least 6 (six) unloading stations, each with an unloading hopper
located underground to handle 30 (thirty) tonnes of Foodgrains per hour (TPH).
Each underground hopper shall have an opening at the ground level with grate
and baffles for unloading Foodgrains from Vehicles. Each unloading hopper will
be provided with a discharge chain conveyor having a basket type diverter valve
at the conveyor discharge end.

The unloading area shall include dust suppression baffles and positive air

f;;g.“;zispiration. Drainage in the unloading area shall be provided to prevent
@ accumulation of water. The unloading area shall also provide for weather
protection structures such as roof and partial end walls over the unloading stations

and unloading hoppers. The grade level at the top of unloading hoppers shall be at
least 200 (two hundred} mm above ground level to prevent ground water ingress
into the unloading hoppers. '

1 (ong) Tippler shall be provided at the Unloading Area for receiving Vehicles
carrying Foodgrains in bulk.
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(ii} Tunnels

The unloading hopper tunnels and the receiving conveyor and reject conveyor
tunnels shall be located below grade level running beneath the unloading area.
The tunnels shall be equipped with drainage slopes, sump pits and sumps, and
sensing and monitoring instrumentation.

(i) Grating and baffle

The top of each unloading hopper shall be equipped with grating to prevent the
ingress of birds into the unloading hoppers and to prevent humans from
accidentally falling into the unloading hoppers. The underside of the baffle shall
be equipped with a special baffle arrangement for dust abatement.

{iv) Drying area
. Drying area for 10 MT of Foodgrains shall be provided at the Storage Facility.
(¢) Testing System
Each sample testing station shall comprise the following instrumentation:

Q)] Moisture tester;

(ii) Dockage tester (Foreign Material and by-products);
(iii) Manual insert grain probes (stand-by),

(iv) Sample divider;

W) Hand sieves; and

(vi) Sensitive lab scale

The system shall provide for a data entry table linked to the individual batch and
displayed on the inspector’s screen. The test data may be entered manually into the
screen and the MIS should decide whether or not the batch is acceptable and pass
the information to the Plant Control System which would then assign a destination
to the batch.

(d) Foodgrain Cleaning System

Cleaners shall be provided for pre-cleaning of Foodgrains for dust, chaff and large
foreign objects and also for cleaning Foodgrains prior to dispatch thereof. The
capacity of the cleaning system shall be identical to the capacity of the receiving
system.

(e)  Silo Aeration System

. N L
)&gﬁb aeration system shall include the following components: e
(1) Internal perforated ducts on concrete channels; “"-3 ‘
é\ . (ii) External ducting; '
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(h)

(©)

S

g
o

(vi) Instrumentation {temperature monitoring system); and
(vil) Air volume.

Silo Fumigation System ‘
A portable air recirculation power unit shall be installed to cater to all Silos. Each

Sile shall be provided with a closed loop fumigation system comprising:

(i) fixed plastic pipes to inject fumigants into the Silo aeration system;
(ii) ducting at the bottom of the Silo; and
(iii) fixed plastic pipes for collecting exhausted fumigant from the top of the Silo
for recirculation thereof.

Silo Temperature Monitor

A temperature monitoring and pest detection system shall be provided for each Silo.
Each system shall consist of temperature sensing cables suspended vertically from
the Silo roof and accessible from outside for maintenance. Each Silo shall be
equipped with a controllable scanner capable of interfacing with the Plant Control
System.

Foodgrain Handling System

The Foodgrain Handling System shall have the capacity to reclaim and convey 60
(sixty) MT of Foodgrains per hour, including the capacity to shift such Foodgrains
from one Silo to another. .

Foodgrain Dispatch System

The Foodgrain Dispatch System should have the capacity to dispatch 60 (sixty) MT
of Foodgrains per hour. The system is briefly described below:

(iy  Storage of Bags

A warehouse with a floor area of at least 100 sqm shall be provided for
storage of Bags to be used for dispatch of Foodgrains.

(ii) Bdgging and storage of bagged Foodgrains

,_.'f’x:The Bagging warehouse shall have a covered storage capacity of at least 200

- MT of Foodgrains to be stored in Bags to enable dispatch of Foodgrains.

mé’:“ (two hundred) MT and a CAP storage capacity of at least 500 (five hundred)

4

Bagging lines having a minimum capacity of 60 (sixty) tonnes per hour for
automatic Bagging of Foodgrains shall alse be installed in the warehouse.

The bagging system shall consist of a transfer bag conveyor, bagging surge
bins, bag machines and bag stacking conveyor,

(iti)  Dispatch of Foodgrains
* The system shall have the capacity to dispatch 6 (six) Vehicles in an hour. At
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(t)

(k)

M

Separate shipping and receiving silos including bulk loading and unloading
system with high speed shall be provided for dispatch of Foodgrains in bulk.

Bins for disposal of foreign material

Separate bins shall be provided for bye-products and for foreign material
comprising small rocks and other objects obtained after cleaning of Foodgrains
prior to moving them into the Silos. Containers shall be provided for discharging
chaff and grain dust obtained from the final cleaning process prior to dispatch of
Foodgrains.

Designated area for disposal of rejected Foodgrains

Covered area with protection from rain shall be provided for storing the rejected
Foodgrains for a pertod of not more than 72 {seventy two) hours till they are
removed by the Authority. '

Plant Control System

The Plant Control System shall be installed for operating the equipment in
sequence, in accordance with the operational requirements of the Storage Facility.
Equipment shall be interlocked through the Plant Control System so that the failure
of one piece of equipment shall stop ail other equipment upstream and also close all
feed gates. It shall comprise, inter alia, the operation and control system, Foodgrain
inventory control system, quality and preservation control system, Vehicle
identification and movement control system and disaster/hazard management
system. -

3 Project Facilities

Project Facilities shall be constructed in conformity with Annex-I of Schedule-C.

4 Specifications and Standards

The Storage Facility shall be constructed in conformity with the Specifications and
Standards specified in Schedule-D. :
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SCHEDULE - C
(See Clause 2.1)

PROJECT FACILITIES

Project Facilities

The Concessionaire shall construct the Project Facilities in accordance with the
provisions of this Agreement.

Project Facilities for Storage Facility

Project Facilities forming part of the Storage Facility and to be completed on or before
the Project Completion Date are described in Annex-I of this Schedule-C.




Annex - |
(Schedule-C)

Project Facilities for Storage Facility

1 Project Facilities

The Concessionaire shall construct the Project Facilities described in. this Annex-1 to
form part of the Storage Facility. The Project Facilities shall include:

(a) Vehicle parking area;

(b) Fire hydrant system;

(¢) Reception, cafeteria aﬁd rest rooms;

(d) Security equipment including Closed-circuit television (CCTV);

(e) Public address system; and

(f) Standby electricity generator.

2 Description of Project Facilities
The Project Facilities are briefly described below:

(i) Vehicle parking area

A parking area sufficient to accommodate 20 (twenty) 3-axle trucks, 4 (four) cars
and 24 (twenty four) two-wheelers shall be provided.

(if) Reception, cafeteria and rest rooms

The reception area for visitors to the Storage Facility shall comprise covered area of
not less than 100 sqm. The cafeteria and rest rooms shall be provided in an
additional covered area of at least 150 sqm. This shall also include a first-aid room.

(iii) Fire hydrant system

A fire hydrant system shall be installed in conformity with Applicable Laws,
Applicable Permits and Good Industry Practice and shall include adequate
underground water storage, pumping capacity and distribution network.

The fire hydrant system shall include an exclusive underground sump of suitable
capacity which shall be connected with two or more sources of water supply with a
dedicated motor and power source. Suitable pipe headers and branches shall be laid
crisscrossing the Storage Facility with hydrates at required intervals. The:sump
shall be provided with a sufficient number of pumps ideluding - st&nmgr&&s‘h e i
pumps shall be both electric and diesel driven. Smoke detectors;; fize alagpegmd ™
water sprinklers shall also be provided in critical areas. The fire ﬁgh HT\s;

dsﬂgn);(] controlled manually and by computer.
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(iv)

™)

(vi)

Security equipment including Closed-Circuit Television (CCTV)

All sections of the Storage Facility shall be equipped with a Closed-Circuit
Television system capable of retaining recorded footage for a period of one month.
The Concessionaire shall install and operate such other security equipment as may
be required in accordance with Applicable Laws, Applicable Permits and Good
Industry Practice for assurance of the security of personnel and Foodgrains at the
Storage Facility.

Public address system

The Concessionaire shall provide a public address system with speakers in all
sections of the Storage Facility to ensure that announcements are capable of being
heard in any and all parts of the Storage Facility.

Standby electricity generator

The Concessionaire shall install and operate standby arrangements for generation
and supply of electricity such that in the event of failure of supply of electricity
from the grid, the Storage Facility shall remain operational. For this purpose, the
Concessionaire may install solar power systems, invertors, diesel generators or such
other equipments as it may deem fit
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SCHEDULE -D
(See Clause 2.1)

SPECIFICATIONS AND STANDARDS

1 Storage Facility

1.1 The Storage Facility shall conform with the Specifications and Standards as specified in
this Schedule — D and in this Agreement.

1.2 The Specifications and Standards applicable to the design and construction of the Storage
Facility shall be as follows:
(a) Building Code:
National Building Code of India

(b) Design Specifications:

IS —-9178: Criteria for design of Stee! Bins for storage of Bulk Materials*
Part I: General Requirements and Assessment of Loads
Part I1: Design Criteria
Part III: Bins Designed for Mass Flow and Funnel Flow
(* Bulk density of wheat in the IS to be read as 750 kg per cubic
meter)

1S - 9215: Specifications for outdoor Stee] Bins for Foodgrain Storage

(c) Construction Specifications:

IS - 5503: General requirements for Siles for Grain Storage
Part I: Constructional requirements
Part II: Grain Handling Equipment and Accessories

1.3 In the absence of any specific provision in this Agreement, the following standards shall
apply in order of priority:

) Bureau of Indian Standards (BIS);

(1) Relevant codes as applicable in the United States of America or the United
Kingdom; and

(iif}  Any other specifications/standards proposed by the Concesmonalré‘ #hd re ,_{53' ed
by the Independent Expert. Ry ;
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1.4

1.5

stored in a Silo at any point of time. & ;!
\ A

The latest version of the specified codes and standards which were notified/ published at
least 60 days prior to the last date of bid submission in respect of this Agreement shall
apply.

In case of any inconsistency or conflict between the provisions of this Agreement and the
applicable BIS Standards or Codes, the provisions of this Agreement shall apply.

Minimum capacity

The minimum capacity to be provided at the Storage Facility shall be as follows:

Ttem Capacity

Space for storage of Foodgrains 50,000 MT

Vehicle Weighment System Suijtable for Vehicles with a total load of
upto 50 MT

Vehicle Parking Area 20 Trucks, 4 cars and 24 two wheelers

Foodgrains Intake System 1500 MT/day; 150 MT/hr

Cleaning System 150 MT/hr

Bagging System 60 MT/hr

Designated area for storage of 200 MT covered; 500 MT CAP

bagged Foodgrain

Shed for empty Bags 100 sgm

Weighbridges

The Concessionaire shall at all times conform with the provisions of the Standards of
Weights and Measures Act, 1976 and the Standards of Weights and Measures (Packaged -
Commodities) Rules, 1977 or any substitute thereof. It shall also conform with the
standards specified by the Bureau of Indian Standards for and in respect of weighbridges.

Calibration of Silos

The Silos shall be calibrated and appropriately marked with at least 2 (two) scaled rulers
to identify the aggregate volume of each Silo in fractions of 1/500th (one upon five
hundredth) of such aggregate volume. The scaled ruler shall be indelibly imprinted and
shall be in the form of concentric circles running on the inside wall of the Silo such that
the volume of the Foodgrain stored in the Silos can be readily ascertained by reference to
such scaled rulers. The Silo shall be designed with appropriate mechanisms to enable
easy access to and reading of the scaled ruler for verification of the volume of Foodgrain
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SCHEDULE -E
(See Clause 4.1.3)

APPLICABLE PERMITS

1 Applicable Permits

1.1  The Concessionaire shall, as required under the Applicable Laws, obtain the following
~ Applicable Permits on or before the Appointed Date, save and except to the extent of a
waiver granted by the Authority in accordance with Clause 4.1.3 of the Agreement:

(@  Consent to establish and operate under the provisions of the Water (Prevention
Yy and Control of Pollution) Act, 1974;

(b) Consent to establish and operate under the provisions of the Air (Prevention and
Control of Pollution) Act, 1981;

(©) No Objection Certificate under the Noise (Prevention and Control of Pollution)
Rules 2000 issued by the Pollution Control Board having jurisdiction; and

(d Permission of the local authority, as per Applicable Laws, for construction of the
Storage Facility.

1.2 Applicable Permits, if any, relating to environmental protection (including forest
) clearance) shall have been procured by the Authorityas a Condition Precedent.
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SCHEDULE -F
{See Clause 9.1)

PERFORMANCE SECURITY

Shri J. K. Dubey,

Chief Engineer

Madhya Pradesh Warehousing & Logistics Corporation
Office Complex, Block — “A’, Gautam Nagar

Bhopal, Madhya Pradesh

WHEREAS:

(A)

Raghuvesh Agri Foods Private Limited and the Managing Director, Madhya Pradesh
Warchousing & Lagistics Corporation a public sector undertaking under the control of
the Government of Madhya Pradesh and having its principal offices at Office Complex,
Block — ‘A’, Gautam Nagar, Bhopal, Madhya Pradesh (hereinafter referred to as the
“Authority”which expression shall, unless repugnant to the context or meaning thereof,
include its administrators, successors and assigns)acting for and on behalf of the
Secretary, Department of Food, Civil Supplies and Consumer Affairs, Govt. of Madhya
Pradesh having its principal office at VallabhBhavan, Bhopal Madhya Pradesh have
entered into a Storage Agreement dated ............... (the “Agreement”) whereby the
Authority has agreed to the Concessionaire undertaking the construction, operation,
maintenance and management of the Storage Facility at Barlai in Indoredistrict in the
State of Madhya Pradeshon design, build, finance, operate and transfer (“DBFOT”)
basis, subject to and in accordance with the provisions of the Agreement.

(B) The Agrcement requires the Concessionaire fo furnish a Performance Security to the
Authority in a sum of Rs. 1, 50, 00, 000 (Rupees one point fivecrore) as security for due
and faithful performance of its obligations, under and in accordance with the Agreement,
during the Construction Period (as defined in the Agreement).

(C)  We, ciiiiiiiiiiiiiiien through our Branch at ...................... (the “Bank™) have
agreed to furnish this Bank Guarantee by way of Performance Security.

NOW, THEREFORE, the Bank hereby, unconditionally and irrevocably, guarantees and affirms

as follows:

1. The Bank hereby unconditionally and irrevocably guarantees the due and faithful

recourfer dontest or protest, and without any &ference to the Concessipnaire, such sum or
S o\ an %&: sum of the Guarantee Amount as the Authdrityshall claim,

g 3@

mp/sa/240813

performance of the Concessionaire’s obligations during the Construction Period, under
and in accordance with the Agreement, and -agrees and undertakes to pay to the
Authority, upon its mere first written demand, and without any demur, reservation,
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without the Authority being required to prove or to show grounds or reasons for its
demand and/or for the sum specified therein.

A letter from the Authority, under the hand of an Officer not below the rank of a
Superintending Engineer or equivalent, that the Concessionaire has committed default in
the due and faithful performance of all or any of its obligations under and in accordance
with the Agreement shall be conclusive, final and binding on the Bank. The Bank further
agrees that the Authority shall be the sole judge as to whether the Concessionaire is in
default in due and faithfu! performance of its obligations during the Construction Period
under the Agreement and its decision that the Concessionaire is in default shall be final,
and binding on the Bank, notwithstanding any differences between the Authority and the
Concessionaire, or any dispute between them pending before any court, tribunal,
arbitrators or any other anthority or body, or by the discharge of the Concessionaire for
any reason whatsoever.

In order to give effect to this Guarantee, the Authority shall be entitled to act as if the
Bank were the principal debtor and any change in the constitution of the Concessionaire
andfor the Bank, whether by their absorption with any other body or corporation or
otherwise, shall not in any way or manner affect the liability or obligation of the Bank
under this Guarantee.

It shall not be necessary, and the Bank hereby waives any necessity, for the Authority to

proceed against the Concessionaire before presenting to the Bank its demand under this
Guarantes.

The Authority shall have the liberty, without affecting in any manner the liability of the
Bank under this Guarantee, to vary at any time, the terms and conditions of the
Agreement or to extend the time or period for the compliance with, fulfilment and/or
performance of all or any of the obligations of the Concessionaire contained in the
Agreement or to postpone for any time, and from time to time, any of the rights and
powers exercisable by the Authority against the Concessionaire, and either to enforce or
forbear from enforcing any of the terms and conditions contained in the Agreement
and/or the securities available to the Auvthority, and the Bank shal} not be released from
its liability and obligation under these presents by any exercise by the Authority of the
liberty with reference ta the matters aforesaid or by reason of time being given to the
Concessionaire or any other forbearance, indulgence, act or omission on the part of the
Authority or of any other matter or thing whatsoever which under any law relating to
sureties and guarantors would but for this provision have the effect of releasing the Bank
from its liability and obligation under this Guarantee and the Bank hereby waives all of
its rights under any such law.

This Guarantee is in addition to and not in substitution of any other guarantee or security
now or which may hereafter be held by the Authority in respect of or relating to th

Agreement or for the fulfilment, compliance and/or performance of all or any of t}aé e
] ¢

obligaaar@ﬁf?he Concessionaire under the Agreement.
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7. Notwithstanding anything contained herginbefore, the liability of the Bank under this ;
Guarantee is restricted to the Guarantee Amount and this Guarantee will remain in force {

for the period specified in paragraph 8 below and unless a demand or claim in writing is o
made by the Authority on the Bank under this Guarantee, no later than 6 (six) months -
from the date of expiry of this Guarantee, all rights of the Autharity under this Guarantee (
shall be forfeited and the Bank shall be relieved from its liabilities hereunder,

8. The Performance Security shall cease to be in force and effect when the Concessionaire ‘
shall have expended on Project construction an aggregate sum not less than 40% (forty (

per cent} of the Total Project Cost which is deemed to be Rs.30.55 crores (Rs. thirty
crores and fifty five lacs) for the purposes of this Guarantee, and provided the 1
Concessionaire is not in breach of this Agreement. Upon request made by the
Concessionaire for release of the Performance Security alongwith the particulars required
hereunder, duly certified by a statutory auditor of the Concessionaire, the Authority shall
release the Performance Security forthwith. i

9. The Bank undertakes not to revoke this Guarantee during its currency, except with the o
previous express consent of the Authority in writing, and declares and warrants that it has -
the power to issue this Guarantee and the undersigned has full powers to do so on behalf "
of the Bank. (

10.  Any notice by way of request, demand or otherwise hereunder may be sent by post .
addressed to the Bank at its above referred Branch, which shall be deemed to have been '
duly authorised to receive such notice and to effect payment thereof forthwith, and if sent
by post it shall be deemed to have been given at the time when it ought to have been
delivered in due course of post and in proving such notice, when given by post, it shall be
sufficient to prove that the envelope containing the notice was posted and a certificate
signed by an officer of the Authority that the envelope was so posted shall be conclusive.

il.  This Guarantee shall come into force with immediate effect and shall remain in force and
effect for a period of two years from the date hereof or until it is released earlier by the
Authority pursuant to the provisions of the Agreement.

Signed and sealed this ............ dayof......... 220..at .l

SIGNED, SEALED AND DELIVERED
For and on behalf of

. the BANK by:
s

»
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(Address)

NOTES:

(i) The bank guarantee should contain the name, designation and code number of the
officer(s) signing the guarantee.

(ii)  The address, telephone number and other details of the Head Office of the Bank as well
as of issuing Branch should be mentioned on the covering letter of issuing Branch.
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SCHEDULE -G
(See Clause 12.1)

PROJECT COMPLETION SCHEDULE

Project Completion Schedule

During Construction Pericd, the Concessionaire shall comply with the requirements set
forth in this Schedule-G for each of the Project Milestones and the Scheduled Completion
Date (the “Project Completion Schedule™). Within 15 (fifteen) days of the date of each
Project Milestone, the Concessionaire shall notify the Authority of such compliance
alongwith necessary particulars thereof.

Project Milestone-I

Project Milestone-1 shall occur on the date falling on the 90™ (ninetieth) day from the
Appointed Date (the “Project Milestone-I").

Prior to the occurrence of Project Milestone-I, the Concessionaire shall have commenced
construction at the Site and expended not less than 10% (ten per cent) of the Total Project
Cost set forth in the Financial Package.

Project Milestone-II

Project Milestone-I1" shall occur on the date falling on the (180" (one hundred and
eightieth) day from the Appointed Date (the “Project Milestone-11").

Prior to the occurrence of Project Milestone-II, the Concessionaire shall have commenced
construction of the Silos and expended not less than 30% (thirty per cent) of the Total
Project Cost set forth in the Financial Package.

Project Milestone-IIT

Project Milestone-1II shall occur on the date falling on the 270™ (two hundred and
seventieth) day from the Appointed Date (the “Project Milestone-111"").

Prior to the occurrence of Project Milestone-111, the Concessionaire shall have
commenced installation of the Silos and expended not less than 60% (sixty per cent) of
the Total Project Cost set forth in the Financial Package.

Scheduled Completion Date

The Scheduled Completion Date shall occur on the 365™ (thlee hundled and sixty fifth)
day from the Appointed Date.

On or before the Scheduled Completion Date, the Concessionaire shall have completed
the Storage Facility in accordance with this Agreement. byt




6 Extension of period

Upon extension of any or all of the aforesaid Project Milestones or the Scheduled
Completion Date, as the case may be, under and in accordance with the provisions of this
Agreement, the Project Completion Schedule shall be deemed to have been amended

accordingly.
'@% P R
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SCHEDULE —H ‘
(See Clause 12.2)

DRAWINGS
1 Drawings : i

In compliance of the obligations set forth in Clause 12.2 of this Agreement, the {
Concessionaire shall furnish to the Independent Expert, free of cost, all Drawings listed
below: '
(a) A Functional Block Diagram; {
{b) Process Flow Diagram(s); ‘
(c) Process and Instrumentation Diagrams (P & ID); {
{(d) General Arrangement Drawings (layouts, sections and elevations) for:
(1) Unloading and sampling station; :
(ii) dispatch and sampling station;
(iii) weighing system for intake and dispatch of Foodgrains; 7 ‘ 1
(iv) bag unloading and receiving systems; : W‘
(v} storage systems including capacity of silos and their conveying systems; and I
(vi) process tower including rejebt bins, cleaners, dust filters, bucket elevators,
chain conveyors, belt conveyors, screw conveyors, spouting and ducting, and | !
gates and diverters; B
(e) Silo bottcm discharge arrangement;
(f) Aeration system and fumigation system; _ L
(g) Silotemperature monitoring system:;
() Layout of ancillary buildings including security offices, weighing offices, electrical
room and stand-by generator room, administrative office, control room, quality
control laboratory, cafeteria and restrcoms;
(i) Fire hydrant system,;
() Fumigation system; and

(k) Electric system. é\
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SCHEDULE -I
(See Clause 14.1.2)

TESTS

Schedule for Tests

The Concessionaire shall, no later than 30 (thirty) days prior to the likely completion of
the Storage Facility, notify the Independent Expert and the Authority of its intent to
subject the Storage Facility to Tests, and no later than 7 (seven) days prior to the actual
date of Tests, furnish to the Independent Expert and the Authority detailed inventory and
particulars of all works and equipment forming part of the Storage Facility.

The Concessionaire shall notify the Independent Expert of its readiness to subject the
Storage Facility to Tests at any time after 7 (seven} days from the date of such notice, and
upon receipt of such notice, the Independent Expert shall, in consultation with the
Concessionaire, determine the date and time for each Test and notify the same to the
Authority who may designate 1ts representative to witness the Tests. The Independent
Expert shall thereupon conduct, or cause to be conducted, any of the following Tests in
accordance with Article 14 and this Schedule-],

Tests

In pursuance of the provisions of Clause 14.1.2 of this Agreement, the Independent
Expert shall conduct, or cause to be conducted, the Tests specified in this Paragraph 2.

Visual and Physical Test

The Independent Expert shall conduct a visual and physical check of the Storage Facility,
to determine that all works and equipment forming part thereof conform to the provisions
of this Agreement.

Trial run

The Independent Expert shall require the Concessionaire to carry out or cause to be
carried out a trial run to determine that the Storage Facility is in conformity with the
Specifications and Standards, especially with respect to the capacity of each of its
systems and equipment. In the event any Foodgrains are required for conducting the trial
run, the minimum quantity necessary for this purpose shall be provided by the Authority.
Any damage caused to such Foodgrains during the course of such trial runshall be borne
by the Concessionaire and reimbursed to the Authority either in cash or in the form of
equivalent Foodgrains.

Tests for equipmenté\ _,CL\,, i
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SCHEDULE -1
(See Clause 14.1.2)

TESTS

Schedule for Tests

The Concessionaire shall, no later than 30 (thirty) days prior to the likely completion of
the Storage Facility, notify the Independent Expert and the Authority of its intent to
subject the Storage Facility to Tests, and no later than 7 (seven) days prior to the actual
date of Tests, furnish to the Independent Expert and the Authority detailed inventory and
particulars of all works and equipment forming part of the Storage Facility.

The Concessionaire shall notify the Independent Expert of its readiness to subject the
Storage Facility to Tests at any time after 7 (seven) days from the date of such notice, and
upon receipt of such notice, the Independent Expert shall, in consultation with the
Concessionaire, determine the date and time for each Test and notify the same to the
Authority who may designate its representative to witness the Tests. The Independent
Expert shall thereupon conduct, or cause to be conducted, any of the following Tests in
accordance with Article 14 and this Schedule-I.

Tests

In pursuance of the provisions of Clause 14.1.2 of this Agreement, the Independent
Expert shall conduct, or cause to be conducted, the Tests specified in this Paragraph 2.

Visual and Physical Test

The Independent Expert shall conduct a visual and physical check of the Storage Facility
to determine that all works and equipment forming part thereof conform to the provisions
of this Agreement.

Trial run

The Independent Expert shall require the Concessionaire to carry out or cause to be
carried out a trial run to determine that the Storage Facility is in conformity with the
Specifications and Standards, especially with respect to the capacity of each of its
systems and equipment. In the event any Foodgrains are required for conducting the trial
run, the minimum quantity necessary for this purpose shall be provided by the Authority.
Any damage caused to such Foodgrains during the course of such trial run shall be borne
by the Concessionaire and reimbursed to the Authority either in cash or in the form of
equivalent Foodgrains.

Tests for equipment é\ —/Q’\? .
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2.7

2.8
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The Independent Expert shall conduct or cause to be conducted Tests, in accordance with
Good Industry Practice, for determining the compliance of all systems and equipment
comprising the Storage Facility and described in Paragraph 2 of Annex-1 of Schedule-B.

Tests for weighment and testing facilities:

The Independent Expert shall conduct or cause to be conducted Tests for determining the
compliance of weighment and testing facilities with the Specifications and Standards,
Applicable Laws, Applicable Permits, Good Industry Practice and the calibration
certificate issued by the manufacturers.

Environimental audit:

The Independent Expert shall carry out a check to determine conformity of the Storage
Facility with the environmental requirements set forth in Applicable Laws and
Applicable Permits.

Safety review:

The Independent Expert shall carry out a safety audit of the Storage Facility to determine
its compliance with the provisions of Schedule-L and this Agreement.

Air compression and diesel generator sets:

The Independent Expert shall conduct or cause to be conducted Tests to determine that
the air compression units of all utilities conform with their rated capacities; and the diesel
generator sets are capable of being operated for 48 hours in full load and no load

conditions.

Agency for conducting Tests

All Tests set forth in this Schedule-I shall be conducted by the Independent Expert or
such other agency or person as it may specify in consultation with the Authority.

Tests for Safety Certification
Tests for determining the -conformity of the Storage Facility with the Safety
Requirements shall be conducted in accordance with Good Industry Practice and in

conformity with Applicable Laws and Applicable Permits.

Completion/Provisional Certificate

Certificate or the Provisional CertifigateS the case may be, in accordance with the

provisions of Articie 14.
_,\q% AR
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6 Tests during construction

In pursuance of the provisions of Clause 13.3.1, and without prejudice to the provisions
of this Schedule-I, the Independent Expert shall require the Concessionaire to carry out or
cause to be carried out tests, in accordance with Good Industry Practice, for determining
the compliance of the Construction Works with Specifications and Standards. The tests
would be carried out on a random sample basis and the number or frequency, as the case
may be, of such tests shall, to the extent possible, not exceed 10% (ten per cent) of the
tests that the owner or builder of such works would normally undertake in accordance
with Good Industry Practice.
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SCHEDULE --J
(See Clauses 14.2 & 14.3)

COMPLETION CERTIFICATE

'We, ..o (Name of the Independent Expert), acting as Independent Expert,
under and in accordance with the Storage Agreement dated ............. (the
“Agreement”) for the Storage Facility at Barlai in Indore district in the State of Madhya
Pradesh on design, build, finance, operate and transfer (DBFOT) basis, through
........................ (Name of Concessionaire), hereby certify that the Tests specified in
Article 14 and Schedule-I of the Agreement have been successfully undertaken to
determine compliance of the Storage Facility with the provisions of the Agreement, and
I/'We am/are satisfied that the Storage Facility can be safely and reliably placed in
commercial service of the Authority and the users thereof.

It is certified that, in terms of the aforesaid Agreement, all works forming part of the
Storage Facility have been completed, and the Storage Facility is ready for entry into
commercial operation on this the ............ day of ......... 20......

SIGNED, SEALED AND DELIVERED
For and on behalf of
INDEPENDENT EXPERT by:

" (Signature)
(Name)
(Designation)
(Address)

}Managg g Directof
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PROVISIONAL CERTIFICATE

1 UWe, ......oooiiiinco (Name of the Independent Expert), acting as Independent
Expert, under and in accordance with the Storage Agreement dated ............... (the
“Agreement”), for the Storage Facility at Bariai in Indore district in the State of Madhya
Pradesh on design, build, finance, operate and transfer (DBFOT) basis, through
................................. (Name of Concessionaire), hereby certify that the Tests
specified in Article 14 and Schedule- of the Agreement have been undertaken for the
Storage Facility/section ------ of the Storage Facility to determine compliance thereof
with the provisions of the Agreement.

2 Construction Works forming part of the Storage Facility/section ------ of the Storage ]
Facility that were found to be incomplete and/or deficient have been specified in the l
Punch List appended hereto, and the Concessionaire has agreed and accepted that it shall
complete and/or rectify all such works in the time and manner set forth in the Agreement. ]
(Some of the incomplete works have been delayed as a result of reasons attributable to !
the Autherity or due to Force Majeure and the Provisional Certificate cannot be withheld ‘
on this account. Though the remaining incomplete works have been delayed as a result of )
reasons attributable to the Concessionaire,)* 1/We am/are satisfied that having regard to
the nature and extent of such incomplete works, it would not be prudent to withhold
commercial operation of the Storage Facility/section ~-—-- of the Storage Facility,
pending completion thereof. : ‘

|
|
|
|
|
|
|

3 In view of the foregoing, I/We am/are satisfied that the Storage Facility/section ------ of
the Storage Facility can be safely and reliably placed in commercial service of the
Authority and the users thereof, and in terms of the Agreement, the Storage

Facility/section ------ of the Storage Facility is hereby provisionally ready for entry into
commercial operation on thisthe ........ dayof........ 20....
ACCEPTED, SIGNED, SEALED SIGNED, SEALED AND
AND DELIVERED DELIVERED
For and on behalf of For and on behalf of
Concessionaire by: INDEPENDENT EXPERT by:
(Signature) (Signature)
(Name and Designation) (Name and Designation)
{Address) (Address)

¥ May be struck out.if not applicable. Also strike out other parts which are not applicable.
‘ ﬂj Finat Copy - 24th Jan.-14
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2.1

2.2

3.2

SCHEDULE - K
{See Clauses 17.2 & 17.4)

MAINTENANCE REQUIREMENTS

Maintenance Requirements

The Concessionaire shall, at all times, operate and maintain the Storage Facility in
accordance with the provisions of the Agreement, Applicable Laws and Applicable
Permits. In particular, the Concesstonaire shall, at all times during the Operation Period,
conform to the maintenance requirements set forth in this Schedule-K (the “Maintenance
Requirements™).

The Concessionaire shall repair or rectify any defect or deficiency set forth in Paragraph 2
of this Schedule-K within the time limit specified therein and any failure in this behalf
shall constitute a breach of the Agreement. Upon occurrence of any breach hereunder, the
Authority shall be entitled to recover Damages as set forth in Clause 17,10 of the
Agreement, without prejudice to the rights of the Authority under the Agreement,
including Termination thereof.

Repair/rectification of defects and deficiencies

The obligations of the Concessionaire in respect of Maintenance Requirements shall
include repair and rectification of the defects and deficiencies specified in Annex - I of
this Schedule - K within the time limit set forth therein.

The Concessionaire shail at all times maintain an adequate inventory of spares and
consumables to meet the Maintenance Requirements.

‘Other defects and deficiencies

In respect of any defect or deficiency not specified in Annex - I of this Schedule-K, the
Concessionaire shall undertake repair or rectification in accordance with Good Industry
Practice and within the time limit specified by the Independent Expert.

In respect of any defect or deficiency not specified in Annex - 1 of this Schedule-K, the
Independent Expert may, in conformity with Good Industry Practice, specify the
permissible limit of deviation or deterioration with reference to the Specifications and
Standards, and any deviation or deterioration beyond the permissible limit shall be
repaired or rectified by the Concessionaire in accordance with Good Industry Practice
and within the time limit specified by the Independent Expert.

Extension of time limit

=

Notwithstanding anything to the contrary specified in this Schedule-K, if the nature and

extent of any defect or deficiency justifies more time for its repair or rectification than the .
time specified herein, the Concessionaire shall be entitled to additional timé. in
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conformity with Good Industry Practice. Such additional time shall be determined by the
Independent Expert and conveyed to the Concessionaire and the Authority with reasons
thereof.

Emergency repairs/restoration

Notwithstanding anything to the contrary contained in this Schedule-K, if any defect,
deficiency or deterioration in the Storage Facility poses a hazard to safety or risk of
damage to property, the Concessionaire shall promptly take all reasonable measures for
eliminating or minimising such danger.

Inspection by the Concessionaire

The Concessionaire shall, through its engineer, undertake a periodic (at least weekly)
visual inspection of the Storage Facility in accordance with the Maintenance Manual and
maintain a record thereof in a register to be kept in such form and manner as the
Independent Expert may specify. Such record shall be kept in safe custody of the
Concessionaire and shall be open to inspection by the Authority and the Independent
Expert at any time during office hours.

Divestment Requirements

All defects and deficiencies specified in this Schedule-K shall be repaired and rectifted
by the Concessionaire so that the Storage Facility conforms to the Maintenance
Requirements on the Transfer Date.

Display of Schedule - K

The Concessionaire shall display a copy of this Schedule-K at the Storage Facnhty along :

with the Complaint Register stipulated in Clause 46.1.

1
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Annex - |
(Schedule-K)

Repair/Rectification of Defects and Deficiencies r

The Concessionaire shall repair and rectify the defects and deficiencies specified in this Annex-

1 of Schedule-K within the time limit set forth herein.

Nature of defect or deficiency

Breakdown of conveyor belts

Breakdown of Elevator
Breakdown of standby generating set

Breakdown of, or defect in, silo temperature monitoring
system

Breakdown of, or defect in, weighbridge

Breakdown of, or defect in, Foodgrain handling syétem
Breakdown of, or defect in, fumigation system
Breakdown of, or defect in, Foodgrain dispatch system
Breakdown of, or defect in, bagging machines
Breakdown of, or defect in, laboratory equipment
Breakdown of, or defect in, online samplers
Breakdown of, or defect in, fire hydrant system
Breakdown of, or defect in, plant control system
Breakdown of, or defect in, Silo aeration system
Breakdown of, or defect in, CCTV

Breakdown of, or defect in, public address system

aipuaratitnitingA Sogietics Gof

Time limit for repair/ -

rectification

24 hours

24 hours t-

6 hours ¢

24 hours {

24 hours
24 hours
7 days

24 hours

24 hours r

24 hours
24 hou}s
24 hours
24 hours
24 hours

12 hours

12 hours
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SCHEDULE -L
(See Clause 17.16)

SAFETY REQUIREMENTS
Guiding principles

Safety Requirements aim at reduction in injuries, loss of life and damage to property
resulting from accidents on or about the Project, irrespective of the person(s) at fault.

Safety Requirements apply to all phases of construction, operation and maintenance with

. emphasis on identification of factors associated with accidents, consideration of the same,

and implementation of appropriate remedial measures.

Safety Requirements include measures associated with safe movement, safety
management, safety equipment, fire safety, enforcement and emergency response, with
particular reference to the Safety Guidelines specified in Annex - 1 of this Schedule - L.

Obligations of the Concessionaire

The Concessionaire shall abide by the following:

(a}  Applicable Laws and Applicable Permits;

(b) provisions of this Agreement;

(¢}  relevant Standards/Guidelines containéd in internationally accepted codes; and
{(d}  Good industry Practice.

Safety measures during Operation Period

The Concessionaire shall develop, implement and administer a safety programme for the
Storage Facility, staff, Users and other persons, which shall include correction of safety
violations and deficiencies, and all other actions necessary to provide a safe environment
in accordance with this Agreement.

The Concessionaire shall keep a copy of every FIR recorded by the Police with respect to
any accident occurring on or about the Storage Facility. In addition, the Concessionaire
shall also collect data for all cases of accidents not recorded by the Police. The
information so collected shall be summarised and submitted to the Authonty at the
conclusion of every quarter. ‘

The Concessionaire shall submit to the Authority before the 31st (thirty first) May of each™
year, an annual report (in three copies) containing, without limitation, a detailed listing
and analysis of all accidents of the preceding Accounting Year and the measures taken by
the Concessionaire pursuant to the provisions of Paragraph 3.1 of this Schedule-L for
averting or minimising such accidents in fuure, -

0’)_,7 . Final Copy - 24th Jan -14
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Once in every Accounting Year, the Authority shall cause a safety audit to be carried out
for review and analysis of the annual report and accident data of the preceding year. The
recommendations of such safety audit shall be communicated to the Concessionaire and
the Independent Expert. Within 15 (fifteen) days of receipt of such communication from
the Authority, the Concessionaire and the Independent Expert shall send their respective
comments thereon to the Authority, and no later than 15 (fifteen) days of receiving such
comments, the Authority shall review the same and by notice direct the Concessionaire to
carry out any or all of the recommendations with such modifications as the Authority
may specify. '

Costs and expenses

Costs and expenses incurred in connection with the Safety Requirements set forth herein,
including the provisions of Paragraph 2 of this Schedule, shall be borne by the
Concessionaire in accordance with the provisions of Clause 17.16.2.




4.1

4.2

43

4.4

Annex -1
{Schedule-L)

Safety Guidelines
System integrity

In the design of the Storage Facility, particular care shall be taken to minimise the likely
incidence of failure.

Safety management

A safety statement shall be prepared by the Concessionaire once every quarter to bring
out clearly the system of management of checks and maintenance tolerances for various
elements comprising the Storage Facility and compliance thereof. The statement shall
also bring out the nature and extent of staff training and awareness in dealing with such
checks and tolerances. Two copies of the statement shall be sent to the Independent
Expert within 15 (fifteen) days of the close of every quarter.

Emergency

A set of emergency procedures shall be formulated to deal with different emergency
situations and the operations staff shall be trained to respond appropriately during
emergency through periodic simulated exercises as laid down in a manual for
management of disasters (the “Disaster Management Manual”) to be prepared and
published by the Concessionaire prior to COD. The Concessionaire shall provide 5 (five)
copies each of the Disaster Management Manual to the Authority and the Independent
Expert no later than 30 (thirty) days prior to COD. ,

Fire safety

The Concessionaire shall conform to the standards specified by the US National Fire
Protection Association (NFPA) in NFPA-61-B.

To prevent fire in the Storage Facility, the Concessionaire shall use fire resistant
materials in the construction thereof and shall avoid use of inaterials which are to some
extent flammable, or which emit smoke and harmful gases when burning.

To deal with incidents of fire, the Concessionaire shall provide a hydrant based fire-
fighting system in conformity with the provisions of Annex-1 of Schedule C.

g todin
Since grain dust is classified as an explosive, the safety measures'in respectithpreefispall
include the following: A eI

(i) The Foodgrains received at the Storage Facility shall be cleaned to eliminate dust
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(i1) an efficient dust aspiration system covering all points where dust dispersal is
expected shall be installed and operated. The dust shall be collected in cyclones to
eliminate any possibility of environmental pollution.

Surveillance and Safety Manual

The Concessionaire shall, no later than 60 (sixty) days prior to COD, evolve and adopt a
manual for surveillance and safety of the Storage Facility (the “Surveillance and Safety
Manual™), in accordance with Good Industry Practice, and shall comply therewith in
respect of the security and safety of the Storage Facility, including its gate control,
sanitation, fire prevention, environment protection. The Concessionaire shall provide 5
(five) copies each of the Surveillance and Safety Manual to the Authority and the
Independent Expert no later than 30 (thirty) days prior to COD.

Watch and Ward

The Concessionaire shali, at its own expense and in accordance with Good Industry
Practice, provide and maintain all lighting, fencing, watch and ward arrangements for the
safety and security of the Storage Facility and all persons affected by it.

Managig Director
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SCHEDULE M
(See Clauses 22.2 & 22.7)

FOODGRAINS SPECIFICATIONS |

1. Impurities in Foodgrains

The Concessionaire shall procure and ensure that the Foodgrains shall, prior to storage in
the Storage Facility and before dispatch thercof from the Storage Faclity, be free from
obnoxious smell, discoloration, infestation, admixture of deleterious substances including
toxic weed, seeds and argemone mexicana and lathyrus saltivers (khesari) in any form, and
all other toxic material and impurities, save and except to the extent specified in Paragraph 2
of this Schedule M.

2. Maximum limit for impurities

2.1 The Foodgrains may contain impurities, damaged grains and foreign material not exceeding,
in weight, the following limits:

(a) Moisture 12%
(b) Foreign matter 0.75%
(c) Weevilled Foodgrains 3%
(d) Other foodgrains 2%
(e) Damaged Foodgrains® 2%

® Slightly damaged Foodgrains 6%
(g) Shrivelled and broken Foodgrains %

2.2 Within the overall limit specified for foreign matter, the poisonous weed seeds shall not
exceed 0.4% of which Dhatura and Akra (Vicia species) shall not be more than 0.025% and
0.2% by weight respectively.

2.3 Kernels with glumes will not be treated as unsound grains. During physical analysis the
glumes will be removed and treated as organic foreign matter.

2.4 Within the overall limit specified for damaged grains, ergot affected grains shall not exceed
0.05%.

" 3 Within the overall limit spefified for Damaged Foodgrains, ergot affected Foodgrains shall not exceed
weight. o S
. T TS s
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3. Modifications in Foodgrains Specifications

The Authority may, by notice of at least 30 (thirty) days prior to commencement of any
specified period, modify the Foodgrains Specifications for and in respect of the Foodgrains
te be procured during such specified period and in such an event, the modified Foodgrains
Specifications shall apply for the intake, storage and dispatch of such Foodgrains.
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SCHEDULE-N
{See Clause 22.3.3)

Foodgrains Tests

1 The Concessionaire shall, prior to accepting Foodgrains for storage in the Storage Facility
and prior to dispatch thereof from the Storage Facility, as the case may be, take at least 1
(one) random sample per 5 (five) MT of Foodgrains and test the same to determine the
conformity thereof with Foodgrains Specifications.

2 The results of such Foodgrains Tests shall be recorded in the Intake Report in Annex-I
and the Dispatch Report in Annex-II of this Schedule-N, as the case may be, and shall be
signed by the Authority's nominee in verification thereof.

Sampling and testing methodology

3 The Concessionaire shall conform to the sampling and testing requirements specified in
the codes listed below: '

S.No. | IS/ BIS/ ISO | Description of Code
Ref. No.
2813 Terminclogy for Foodgrains

2. [IS: 4333 (Part [ Method of Analysis & determination of moisture
2)-2002 and | content in Foodgrains

ISC:712-1998
3. |IS: 4333 (Part | Method of Analysis of Focdgrains — Determination
3)-2002 and | of Hectolitre Weight

IS0O:7971-2-
1995

4. |IS: 4333 (Part | Determination of Mass of 1,000 Grains
4)-2002 and ’
ISO: 520-1977 L
5. |1S: 4333 (Part | Method of Analysis for Foodgrains Part 1

—

1)-1996 Refractions (Second Revision
{Reaffirmed :
2001) . _
6. | 8972 Method of determination of co-efficient of friction
of Foodgrains
7. | IS:11396-1985 | Test Methods for determination for stor.ab*»l;gy
(safe storage life) of Foodgrains =~ .. * riitahy v
8. |IS: 8184-1976 | Method for determination of ergot in Foodgramﬁ.ﬁ il
(Reaffirmed : y
1995) ¢ a4 =R M
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9. |IS:  6261-197] | Methods for analysis for detection of insect and
(Reaffirmed rodent contamination in grains and milled products
2000)

10. | IS: 5863  — | Method for determination of malathion residues in
1985(Reaffirmed | food commodities
2009)

11. [IS:11374 — 1985 | Methods for determination of monocrotophos
{Reaffirmed residues in foods
2009

12. | IS: 5952-1970 | Methods for test for the estimation of parathion
(Reaffirmed residues
2004)

13. | IS:11380 (Part | Methods of sampling for the determination of
1) -1985 | pesticide  residues:  agriculture and  food
(Reaffirmed commodities
2003)

14. | 1S:11301-1985 Methods for determination of Phosalone residues
(Reaffirmed in food commodities
2009

15. | 1S:14818 — 2000 | Cereals and Pulses and Milled Products -
and IS0:13690- | Sampling of Static Batches
1999

16. | 1S: 6169 — 1983 | Method of determination of BHC (HCH) residue in
(Reaffirmed food commodities
2004)

4 In the absence of any specific provision for Foodgrains Tests in this Agreement, the

following standards shall apply in order of priority:
)] Bureau of Indian Standards (BIS);

(ii)  Relevant codes as applicable in the United States of America or the United
Kingdom; and

(iii)  Any other specifications/standards proposed by the Concessionaire and reviewed
by the Independent

Managing Director _
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Annex-— I
(Schedule-N)

Form of Intake Test Report

Identification No. for
the truck/tractor trolley

Acceptance Quantity
specified by Authority

Date of Intake specified
by Authority

Name of Mandi from
which Foodgrain
procured

Date on which
Foodgrain purchased
from Mandi

Name and license
number of commission
agent (if any)

Weight (in MT)
received at Storage
Facility

Date of receipt at
Storage Facility

Entry time of vehicle at
gate

Exit time of vehicle at
gate

Lot Nos.

Samples

Moisture
reading
(In % by
weight)

Foreign matter
(In % by weight)

Weevilled
Foodgrains
(In % by
weight)

Gther
-observations,
if any

Sample |

Sample 2

Sample 3

Average reading

Accepted or Rejected

Accepted/Rejected

Weight (in MT) of

accepted Foodgrains g
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of cleaned Foodgrains

Requires drying Yes/No
If yes, weight (in MT)

of dried Foodgrains

Requires cleaning Yes/No
If yes, weight (in MT)

Silo in which accepted
Foodgrains stored

Name of Lab Technician

Signature

Name of nominated official of
Authority

Signature
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Form of Dispatch Test Report

Annex - 11
(Schedule-N)

Identification No.

Dispatch Quantity
specified by
Authority

Date for dispatch
specified by
Authority

Bags received from
the Authority
{number)

Weight (in MT)
ready for dispatch
from Storage Facility

Date of readiness for

dispatch from
Storage Facility
Lot Nos.
Samples Moisture Foreign matter Weevilled Other
reading (In % by weight) Foodgrains observations,
(In % by (In % by if any
weight) weight)
Sample 1
Sample 2
Sample 3
Average reading
Destination
Accepted or Rejected | Accepted/Rejected
Requires drying Yes/No
If yes, weight (in
MT) of dried
Foodgrain N
Requires cleaning Yes/No Cu A L
If yes, weight (in 7 f N ¢
n Ry
‘MT) of cleaned | o
Foodgrains ﬂ-JM [ @
o 7 =
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Weight of rejected
Foodgrains (in MT),
after deducting
weight of dried and
cleaned Foodgrains

Whether rejected
Foodgrains replaced
by conforming
Foodgrains

Yes/No

Name of Lab Technician

Signature

Name of nominated official of
Authority

Signature




1.1

1.2

1.3

3.1

3.2

SCHEDULE -O
{See Clause 21.1)

SELECTION OF INDEPENDENT EXPERT

Selection of Independent Expert

The provisions of the Model Request for Proposal for Selection of Technical Consultants,

issued by the Ministry of Finance vide OM No. 24(23)/PF-11/2008 dated 21 May, 2009, or

any substitute thereof shall apply for selection of an experienced firm to discharge the
functions and duties of an Independent Expert.

In the event of termination of an Independent Expert appointed in accordance with the
provisions of paragraph 1.1, the Authority shall appoint another firm of Technical
Consultants forthwith or may engage a government-owned entity in accordance with the
provisions of paragraph 5 of this Schedule-O.

The Concessionaire may, in its discretion, nominate a representative to participate in the
process of selection to be undertaken by the Authority under this Schedule-O.

Terms of Reference

The Terms of Reference for the Independent Expert shall substantially conform with
Schedule-P.

Fee and expenses

In determining the nature and quantum of duties and services to be performed by the
Independent Expert during the Construction Period, the Authority shall endeavour that
payments to the Independent Expert on account of fee and expenses do not exceed 1%
(one per cent) of the Total Project Cost. Payments not exceeding such 1% (one per cent)
shall be borne equally by the Authority and the Concessionaire in accordance with the

provisions of this Agreement and any payments in excess thereof shall be borne entirely
by the Authority.

The nature and quantum of duties and services to be performed by the Independent
Expert during the Operation Pericd shall be determined by the Authority. in conformity
with the provisions of this Agreement and with due regard for economy in expenditure.
All payments made to the Independent Expert on account of fee and expenses during the
Operation Period shall be borne equally by the Authority and the Concessionaire.

. Provided, however, that the annual payment on account of fees and expenses to the

el

mypfsV 0B 13

Independent Expert during the -Operation Period, shall not exceed 0.1% (zero point one)

per cent zichjl‘g?tal Project Cost.
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Selection every three years

No later than 3 (three) years from the date of appointment of Independent Expert
pursuant to the provisions of Paragraph 1 of this Schedule-O, and every 3 (three) years
thereafter, the Authority shall engage another firm in accordance with the criteria set
forth in this Schedule-O; provided that the Authority may, at any time, engage another
firm with prior written consent of the Concessionaire.

Appointment of government entity as Independent Expert

Notwithstanding anything to the contrary contained in this Schedule, the Authority may
in its discretion appoint 2 government-owned entity as the Independent Expert; provided
that such entity shall be a body corporate having as one of its primary function the
provision of consulting, advisory and supervisory services for engineering projects;
provided further that a government-owned entity which is owned or controlled by the
Authority shall not be eligible for appointment as Independent Expert.

207
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1.1

1.2

2.1

2.2

2.3

3.1
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SCHEDULE-P
(See Clause 21.2.1)

TERMS OF REFERENCE FOR INDEPENDENT EXPERT

Scope

These Terms of Reference for the Independent Expert (the “TOR”) are being specified
pursuant to the Storage Agreement dated ........... {(the “Agreement™), which has been
entered into between the Authority and .................... (the “Concessionaire™) for the

Storage Facility at Barlai in Indore district in the State of Madhya Pradesh on design,
build, finance, operate and transfer (DBFOT) basis, and a copy of which is annexed
hereto and marked as Annex-I to form part of this TOR.

This TOR shall apply to construction, operation and maintenance of the Storage Facility.

Definitions and interpretation

The words and expressions beginning with or in capital letters used in this TOR and not
defined herein but defined in the Agreement shall have, unless repugnant to the context,
the meaning respectively assigned to themn in the Agreement.

References to Articles, Clauses and Schedules in this TOR shall, except where the
context otherwise requires, be deemed to be references to the Articles, Clauses and
Schedules of the Agreement, and references to Paragraphs shall be deemed to be
references to Paragraphs of this TOR.

The rules of interpretation stated in Clauses 1.2, 1.3 and 1.4 of the Agreement shall apply,
mutatis mutandis, to this TOR. -

Role and functions of the Independent Expert

The role and functions of the Independent Expert shall include the following:

(i)
(ii)
(i)
(iv)
)
(vi)

review of the Drawings and Documents as set forth in Paragraph 4;

review, inspection and monitoring of Construction Works- agi._'séz forth in
Paragraph 4; SESEUR RS E P

review, inspection and testing of Storage Facility as set forth in Paragraph 4;

conducting Tests on completion of construction and issuing Completion/
Provisional Certificate as set forth in Paragraph 4; '

review, inspection and monitoring of O&M as set forth in Paragraph 5;

Para i

review, i:;gecﬁon and monitoring of Divestment Requirements as set foxﬂ'f
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3.2

4.1

(vii)  determining, as required under the Agreement, the costs of any works or services
and/or their reasonableness;

(viii) determining, as required under the Agreement, the period or any extension
thereof, for performing any duty or obligation;

(ix)  assisting the Parties in resolution of disputes as set forth in Paragraph 8; and

(x)  undertaking all other duties and functions in accordance with the
Apgreement.

The Independent Expert shall discharge its duties in a fair, impartial and efficient manner,
consistent with the highest standards of professional integrity and Good Industry Practice.

Construction Period

The Independent Expert shall undertake a detailed review of the Drawings to be
furnished by the Concessionaire along with supporting data, including the geo-technical
and hydrological investigations, topographical surveys and other surveys conducted as
part of the Feasibility Report and any further revision thereof. The Independent Expert
shall complete such review and send its comments/observations to the Authority and the
Concessionaire within 15 (fifteen) days of receipt of such Drawings. In particular, such
comments shall specify the conformity or otherwise of such Drawings with the Scope of
the Project and Specifications and Standards.

The Independent Expert shall review any Drawings or modified Drawings or supporting
Documents sent to it by the Concessionaire and furnish its comments within 7 {seven)
days of receiving such Drawings or Documents.

The Independent Expert shall review the detailed design, construction methodology,
quality assurance procedures and the procurement, engineering and construction time
schedule sent to it by the Concessionaire and furnish its comments within 15 (fifteen)
days of receipt thereof.

The Independent Expert shall review the detailed design and the manufacturing,
installation, testing and commissioning plans for the Storage Facility sent to it by the
Concessionaire and furnish its comments within 15 (fifteen) days of receipt thereof.

Upon reference by the Authority, the Independent Expert shall review and comment on
the EPC Contract or any other contract for constroction, operation and maintenance of the
Storage Facility, and furnish its comments within 7 (seven) days from receipt of such
reference from the Authority.

The Independent Expert shall review the monthly progress report furnished by the
Concessionaire and send its comments thereon to the Authority and the Concessmnalre B
within 7 (seven) days of receipt of such report. : .

Direci. 'Mﬁ%-f‘@*
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4.7

4.8

4.9

4.10

4.11

4.12
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The Independent Expert shall inspect the Construction Works and equipment (if any)
once every month, preferably after receipt of the monthly progress report from the
Concessionaire, but before the 20th (twentieth) day of each month in any case, and make
out a report of such inspection (the “Inspection Report™) setting forth an overview of the
status, progress, quality and safety of construction, including the work methodology
adopted, the materials used and their sources, and conformity of Construction Works and
equipment with the Scope of the Project and the Specifications and Standards. In a
separate section of the Inspection Report, the Independent Expert shall describe in
reasonable detail the lapses, defects or deficiencies observed by it in the construction of
the Storage Facility or in the equipment. The Inspection Report shail also contain a
review of the maintenance of the existing roads in conformity with the provisions of the
Agreement. The Independent Expert shall send a copy of its Inspection Report to the
Authority and the Concessionaire within 7 {seven) days of the inspection.

The Independent Expert may inspect the Storage Facility more than once in a month if
any lapses, defects or deficiencies require such inspections.

For determining that the Construction Works conform to Specifications and Standards,
the Independent Expert shall require the Concessionaire to carry out, or cause to be
carried out, tests on a sample basis, to be specified by the Independent Expert in
accordance with Good Industry Practice for quality assurance. For purposes of this
Paragraph 4.9, the tests prescribed in the relevant Manuals specified by the Government
in relation to structures, buildings, lines, equipment and electrical systems (the “Quality
Control Manuals™) or any modification/substitution thereof shall be deemed to be tests
conforming to Good Industry Practice for quality assurance. The Independent Expert
shall issue necessary directions to the Concessionaire for ensuring that the tests are
conducted in a fair and efficient manner, and shall monitor and review the resulis thereof.

The sample size of the tests, to be specified by the Independent Expert under Paragraph
4.9, shall comprise 10% (ten per cent) of the quantity or number of tests prescribed for
each category or type of tests in the Quality Control Manuals; provided that the
Independent Expert may, for reasons to be recorded in writing, increase the aforesaid
sample size by up to 10% (ten per cent) for certain categories or types of tests.

The timing of tests referred to in Paragraph 4.9, and the criteria for acceptance/ rejection
of their results shall be determined by the Independent Expert in accordance with the
Quality Control Manuals. The tests shall be undertaken on a random sample basis and
shall be in addition to, and independent of, the tests that may be carried out by the
Concessionaire for its own quality assurance in accordance with Good Industry Practice.

In the event that the Concessionaire carries out any remedial works for removal or
rectification of any defects or deficiencies, the Independent Expert shall require the
Concessionaire to carry out, or cause to be carried out, tests to determine that suc
remedial works have brought the Construction Works into conformity with the

Specifications and Standards, and the provisions of this Paragraph 4 shall apply to sq

tests.
6\ l | *
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4.13

4.14

4.15

4.16

-4.17

4.18

4.19

In the event that the Concessionaire fails to achieve any of the Project Milestones, the
Independent Expert shall undertake a review of the progress of construction and identify
potential delays, if any. If the Independent Expert shall determine that completion of the
Storage Facility is not feasible within the time specified in the Agreement, it shall require
the Concessionaire to indicate within 15 (fifteen) days the steps proposed to be taken to
expedite progress, and the period within which the Project Completion Date shall be
achieved. Upon receipt of a report from the Concessionaire, the Independent Expert shall
review the same and send its comments to the Auwthority and the Concessionaire
forthwith.

If at any time during the Construction Period, the Independent Expert determines that the
Concessionaire has not made adequate arrangements for the safety of workers or any
other persons in the zone of construction, or that any work is being carried out in a
manner that threatens the safety of the workers or any other persons in the zone of
construction, it shall make a recommendation to the Authority forthwith, identifying the
whole or part of the Construction Works that should be suspended for ensuring safety in
respect thereof.

In the event that the Concessionaire carries out any remedial measures to secure the
safety of suspended works and other persons in the zone of construction, it may, by
notice in writing, require the Independent Expert to inspect such works, and within 3
(three) days of receiving such notice, the Independent Expert shall inspect the suspended
works and make a report to the Authority forthwith, recommending whether or not such
suspension may be revoked by the Authority.

If suspension of Construction Works is for reasons not attributable to the Concessionaire,
the Independent Expert shall determine the extension of dates set forth in the Project
Completion Schedule, to which the Concessionaire is reasonably entitled, and shall notify
the Authority and the Concessionaire of the same.

The Independent Expert shall carry out, or cause to be carried out, all the Tests specified
in Schedule-I and issue a Completion Certificate or Provisional Certificate, as the case
may be. For carrying out its functions under this Paragraph 4.17 and all matters incidental
thereto, the Independent Expert shall act under and in accordance with the provisions of
Article 14 and Schedule-1.

Upon reference from the Authority, the Independent Expert shall make a fair and
reasonable assessment of the costs of providing information, works and services as set
forth in Article 16 and certify the reasonableness of such costs for payment by the
Authority to the Concessionaire.

The Independent Expert shall %i_gﬂa/ﬁ'(\ advise thgﬁConcessiOnaire in preparing the
Maintenance Manual. 5SS ST
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5.1

52

5.3

5.4

5.5

5.6

5.7

5.8

59

5.10

Operation Pertod

In respect of the Drawings and Documents received by the Independent Expert for its
review and comments during the Operation Period, the provisions of Paragraph 4 shali
apply, mutatis mutandis.

The Independent Expert shall review the annual Maintenance Programme furnished by
the Concessionaire and send its comments thereon to the Authority and the
Concessionaire within 15 {fifteen) days of receipt of the Maintenance Programme.

The Independent Expert shall review the monthly status report fumished by the
Concessionaire and send its comments thereon to the Authority and the Concessionaire
within 7 {(seven) days of receipt of such report.

The Independent Expert shall scrutinise and verify the Intake Reports and the Dispatch
Reports and shall also conduct audits to determine the Availability, Reliability and
Shortfall in accordance with the terms of the Storage Agreement.

The Independent Expert shall ensure periodic calibration of Weighment and Testing
Equipment as well as periodic check of all scientific testing equipment.

The Independent Expert shail assess the amount of Incentives and Damages, if any,
payable or recoverable, as the case may be, under Clause 27.12 and notify the
Concessionaire and the Authority of such amounts, in accordance with the terms of the
Storage Agreement.

The Independent Expert shall inspect the Storage Facility, at least once every quarter,
preferably after receipt of the last monthly status report in the relevant quarter from the
Concessionaire, but before the 20th (twenticth) day after the close of each quarter in any
case, and make out an O&M Inspection Report setting forth an overview of the status,
quality and safety of O&M including its conformity with the Key Performance
Indicators, Maintenance Progarmme, Maintenance Requirements and Safety
Requirements. In a separate section of the O&M Inspection Report, the Independent
Expert shall describe in reasonable detail the lapses, defects or deficiencies observed by it
in O&M of the Storage Facility. The Independent Expert shall send a copy of its O&M
Inspection Report to the Authority and the Concessionaire within 7 (seven) days of the
inspection.

The Independent Expert may inspect the Storage Facility more than once in a quarter, if
any lapses, defects or deficiencies require such inspections.

The Independent Expert shall in its O&M Inspection Report specify the tests, if any, that
the Concessionaire shall carry out, or cause to be carried out, for the purpose of
determining that the Storage Facility is in conformity with the Maintenance
Requirements. It shall monitor and review the results of such tests and the remedial
measures, if any, taken by the Concessionaire in this behalf.

In respect of any defect or deficiency referred to in Paragraph 3 of Schedule-K, the
Independent Expert shall, in conformity with Good Industry Practice, specify the
permissible limit of deviation or deterioration with reference to the’ Spemﬁcal‘lons and
Standards ang, shall also specify the time limit for repair or rectification of any ‘dc;nfi"af‘ff
or deten@'ﬁ‘i%doeyond the penmssxble limit. Fegh 8




5.11 The Independent Expert shall determine if any delay has occurred in completion of repair
or remedial works in accordance with the Agreement, and shall also determine the
Damages, if any, payable by the Concessionaire to the Authority for such delay.

5.12  The Independent Expert shall examine the request of the Concessionaire for closure of
any section of the Storage Facility for undertaking maintenance/repair thereof, keeping in
view the need to minimise disruption in Storage Facilities and the time required for
completing such maintenance/repair in accordance with Good Industry Practice. It shall
grant permission with such modifications, as it may deem necessary, within 3 (three)
days of receiving a request from the Concessionaire. Upon expiry of the permitted period
of closure, the Independent Expert shall monitor the re-opening of such section, and in
case of delay, determine the Damages payable by the Concessionaire to the Authority
under Clause 17.8.

5.13  The Independent Expert shall monitor and review the curing of defects and deficiencies
by the Concessionaire as set forth in Clause 18.5.

5.14 In the event that the Concessionaire notifies the Independent Expert of any modifications
that it proposes to make to the Storage Facility, the Independent Expert shall review the
same and send its comments to the Authority and the Concessionaire within 15 (fifteen)
days of receiving the proposal.

6 Termination

6.1 At any time, not earlier than 90 (ninety) days prior to Termination but not later than 15
(fifteen) days prior to such Termination, the Independent Expert shall, in the presence of
a representative of the Concessionaire, inspect the Storage Facility for determining
compliance by the Concessionaire with the Divestment Requirements set forth in Clause
38.1 and, if required, cause tests to be carried out at the Concessionaire’s cost for
determining such compliance. If the Independent Expert determines that the status of the
Storage Facility is such that its repair and rectification would require a larger amount than
the sum set forth in Clause 39.2, such additional amounts shall be payable by the
Concessionaire.

6.2 The Independent Expert shall inspect the Storage Facility once in every 15 (fifteen) days
A" during a period of 90 (ninety) days after Termination for determining the liability of the
< Concessionaire under Article 39, in respect of the defects or deficiencies specified

& therein. If any such defect or deficiency is found by the Independent Expert, it shall make
a report in reasonable detaill and send it forthwith to the Authority and the
Concessionaire.

Determination of costs and time-

The Independent Expert shall determine the costs, and/or their reasonableness, that are
required to be determined by it under the Agreement.

The Independent Expert shall determine the period, or any extensmn thereof, that is
required to be determined by it under the Agreement.
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Assistance in Dispute resolution

When called upon by either Party in the event of any Dispute, the Independent Expert
shall mediate and assist the Parties in arriving at an amicable settlement.

In the event of any disagreement between the Parties 1cgardin0 the meaning, scope and
nature of Good Industry Practice, as set forth in any provision of the Agleemcnt the
Independent Expert shall specify such meaning, scope and nature by issuing a reasoned
written statement relying on good industry practice and authentic literature.

Other duties and functions

The Independent Expert shall perform all other duties and functions specified in the
Agreement.

Miscellaneous

The Independent Expert shall notify its programme of inspection to the Authority and to
the Concessionaire, who may, in their discretion, depute their respective representatives
to be present during the inspection.

A copy of all communications, comments, instructions, Drawings or Documents sent by
the Independent Expert to the Concessionaire pursuant to this TOR, and a copy of all the
test results with comments of the Independent Expert thereon shall be furnished by the
Independent Expert to the Authority forthwith. '

The Independent Expert shall obtain, and the Concessionaire shall fumish in 2 (two)
copies thereof, all communications and reports required to be submitted, under this
Agreement, by the Concessionaire to the Independent Expert, whereupon the Independent
Expert shall send 1 (one} of the copies to the Authority along with its comments thereon.

The Independent Expert shall retain at least one copy each of all Drawings  and
Documents received by it, including ‘as-built’ Drawings, and keep them in its safe
custody.

Upon completion of its assignment hereunder, the Independent Expert shall duly classify
and list all Drawings, Documents, results of tests and other relevant records, and hand
them over to the Authority or such other person as the Authority may specify, and obtain
written receipt thereof. 2 (two) copies of the said document shall also be furnished in
micro film form or in such other mediuvm as may be acceptable to the Authority.

Wherever no period has been specified for delivery of services by the Independent
Expert, the Independent Expert shall act with the efficiency and urgency necessary for
discharging its functions in accordance with Good Industry Practice.

e
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SCHEDULE - Q (
(See Clause 23.1.2)
PROCESS OF FOODGRAIN STORAGE !
{
1 Process of Foodgrain storage .
I
1.1 The Concessionaire shall procure that storage of Foodgrains in Silos shall preserve the ,
quality of Foodgrains in conformity with the Foodgrains Specifications. ‘
(
1.2 The processes to be followed in the course of storage of Foodgrains at the Storage
Facility shall conform to Applicable Laws, Applicable Permits, Good Industry Practice f
and the provisions of this Agreement. ' /
2 Weighing process i
2.1  Every incoming Vehicle shall be weighed on the weighbridge. The time for monitoring (
turnaround period of such Vehicle shall commence when the Vehicle is placed on the
weighbridge. The weight of the Vehicle including the Foodgrains, if any, shall be ¢
recorded and its driver shall be provided with a unique identification number and the '
destination. '

2.2 Every outgoing Vehicle shall also be weighed in the manner provided hereinabove. The
exit time will be recorded along with the weight of the outgoing Vehicle and its driver
will be issued a certificate stating, among other information, the net weight of
Foodgrains, if any, contained in the Vehicle.

3 Identification and tracking of Vehicles

Eacht Vehicle will be proirided a unique tracking ID which will be used to track it
throughout its movement at the Storage Facility.

4 Screening and testing of Foodgrains
o L‘
é;(-" Samples from the Foodgrains shall be tested for their conformity with Foodgrains
7 Specifications and the accepted Foodgrains shall be transported to the Silo through a )

conveyor. The Foodgrains not accepted as a result of such testing shall be transported
outside the Silos for curing or rejection, as the case may be, in accordance with the
provisions of Clause 22.4 of the Agreement.

Intake Processing

On i1ts way to the Silo, the Foodgrains shall pass through the Head House (Handling

such as clods of earth;

& wer), where the following operations shall be performed:
gop p
(& ) Screening through a primary separator in order to remove the gross wastes __._._.\




(b) screening with a magnetic separator in order to remove any steel particies;
{c) passing through a cleaning system;
{(d)  weighment to ascertain the exact'weight of Foodgrains to be stored; and

{e) transfer by bucket elevators and chain conveyors into the Silos.
1] Ventilation

Foodgrains stored in the Silos shall be regularly ventilated and the temperature shall be
maintained within the specified range.

7 Fumigation of the Foodgrains

Fumigation of Foodgrains shall be carried out in accordance with Applicable Laws and
Good Industry Practice, and at regular intervais to procure that the quality thereof is
maintained and that Foodgrains are not affected by insects, rodents or bad grain. For the
avoidance of doubt, the Concessionaire shall carry out at least 2 (two) fumigation cycles,
once as a preventive fumigation and the other as a curative fumigation, such that the
phosphine residue shall not exceed the limits specified by Applicable Laws.

3 Dispatch of Foodgrains

Foodgrains to be dispatched from the Storage Facility shall be taken out of each Silo for
transfer to the Bagging warehouse or a bulk loading facility, as the case may be. Samples
shall be taken at the discharge point of the conveyor and transmitted to sample testing
stations located in the laboratory. Testing shall be performed by the Concessionaire in the
presence of a representative of the Authority. In case, a sample fails to meet the
Foodgrains Specifications, the Plant Control System shall reject the Foodgrains.
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SCHEDULE - R
{See Clause 29.1.1)

LETTER OF CREDIT
DATE: ...........
To:
.............. Limited (the “Concessionaire™)
From: (Specify the name and address of the bank issuing the Letter of Credit)® (the

“.Bank!S)

The Bank hereby issues this unconditional, irrevocable and revolving monthly letter of credit
{the “Letter of Credit”) No......... in favour of the Concessicnaire named above, subject to the
following terms and conditions:

1. On the instructions of the Authority, we hereby establish this Letter of Credit in favour of

the Concessionaire in the maximum aggregate amount of Rs, —------------ (Rupees --—-----
----)* (the “Monthly Payment”), payable once every month, upon notice received from
the Authority to this effect.

2. The Letter of Credit shall come into force with immediate effect and shall be vaiid and
effective upto the 31* (thirty first) day of March, 20-- (indicate the year falling after the
year in which the Letter of Credit is issued) (the “Expiry Date™), and shall be
automatically and compulsorily renewed every year by the Bank, 2 (two) months prior to
the date of expiry, for the period of the financial year that commences immediately after
the Expiry Date, and shall continue to be so renewed until the end of the Concession
Period. The date of expiry for the renewed period hereunder shall be deemed to be the
Expiry Date for the purposes hereof.

3. This Letter of Credit provides security to the Concessionaire for the payment obligations
of the Authority under the Storage Agreement dated ............ entered into between the
Authority and the Concessionaire (the “Storage Agreement”) for a Storage Facility at
Barlai in Indore district in the State of Madhya Pradesh on design, build, finance, operate
and transfer basis.

¥ As provided in Article 29 of (he Storage Agreement, the bank issuing the Letter of Credit should be the bank where
al least 40% (forty per cent) of the Authority's totai menthly revenues are deposited.

£ As provided in Clause 29.1.1 of the Storage Agreement, this amount shall be equal to about 125 % of the Fixcd
Charge payable by the Authority to the Concessionaire for Normative Availability of the Storage Facility during a
period of one month. The Letter of Credit shall be modified and renewed once cvery 2 (two) years to reflect the
revision in Fixed Charge in accordance with the provisions of the Agrecrxent
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Any reference to the Storage- Agreement or other agreement is for information only and
does not in any way incorporate the terms and conditions of such Storage Agreement or
agreement into the terms and conditions of this Letter of Credit.

The Concessionaire may draw upon this Letter of Credit by presenting a written demand
for payment (by way of mail, courier or by hand) to the Bank along with the following
documents:

(i) a copy of the Monthly Invoice (as defined in the Storage Agreement) issued by
the Concessionaire to the Authority, any amounts whereof have remained
unpaid; and

(i) a certificate from the Concessionaire, under the hand of an Officer not below
the rank of a Director of the Concessionaire, to the effect that the Monthly
Invoice (as defined in the Storage Agreement) is 'in accordance with the
Storage Agreement and that the amount due has remained unpaid and has not
been disputed by the Authority.

The Bank shall honour such demand for payment, subject to it being compliant with the
terms hereof, without inquiring whether the Concessionaire has a right as between itself -
and the Authority to make such demand. Payment hereunder shall be made within 2 (two) -
business days after receipt of the demand for payment.

If a demand for payment or the aforesaid accompanying documents do not conform to the
provisions of this Letter of Credit, we shall give immediate notice to the Concessionaire
that the demand for payment or the aforesaid documents, as the case may be, were not
effected in accordance with the Letter of Credit, stating the reasons thereof and also
specifying what the Concessionaire is required to do for making effective its demand for
payment in accordance with the Letter of Credit.

The Expiry Date of this Letter of Credit shall be deemed to be automatically extended, 2
{(two) months prior to its Expiry Date, without any act or deed, for an additional period of
1 (one) financial year from the respective Expiry Date, unless at least 180 (one hundred
and eighty) days prior to any Expiry Date, the Bank gives notice in writing to the
Concessionaire and the Authority that the Bank elects not to renew this Letter of Credit
for any such additional period.

Partial drawal shall be permitted hereunder, provided that the maximum drawdown in
any month shall not exceed the Monthly Payment.

The Letter of Credit shall be automatically replemshed to the equivalent of Monthly

Payment within 7 (seven) days of a drawdown.

deduction for, any present or future fees, taxes, restrictions or conditions of any na
and without setoff or counterclaim for any reason, except as required by law.
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12.

All costs and expenses in connection with this Letter of Credit are to be on account of the
Authority.

13.  Save and except as otherwise expressly stated, this Letter of Credit is subject to the
International Standby Practice, ISP 98, International Chamber of Commerce Publication
No. 590.
14, This Letter of Credit is governed by the Laws of India.
15.  All notices, demand for payments and communications in regard to this Letter of Credit
are to be given in writing at the addresses below:
To:  .....(Name of Authority representative)
... (Designation)
... (Address, telephone and fax numbers)
To:  .....(Name of the Bank representative)
.. {(Designation)
.. (Address, telephone and fax numbers)
To:  ..... (Name of the Concessionaire representative)
.. {Designation)
.. (Address, telephone and fax numbers)
Signed and sealed this .......... dayof........... , 200 at ... .
SIGNED, SEALED AND DELIVERED
For and on behalf of
the BANK by:
(Signature)
(Name)
(Designation)
(Code Number)
(Address)
NOTES:
(i) The Letter of Credit should contain the name, designation and code number of the
officer(s) signing the Letter of Credit.
(ii) The address, telephone number and other details of the Head Office of the Bank as we

Il as—=x




SCHEDULE -8
(See Clause 30.3.1)

REVENUE STATEMENT FOR UNUTILISED CAPACITY

Storage Facilify:

Month;

Date For corresponding
month of previous

year

For preceding month

For the month reported upon

Capacity
utilised

Capacity
utilised

Storage
Charges
realised
(in ’000
Rs.)

Storage
Charges
realised (in
’000 Rs.)

Storage
Charges
per MT
(in Rs.)

Capacity
ufilised

Storage
Charges
Due
(in 000
Rs)
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12

13

14

15

16

17

18

19

20

21

22

23

24

23

26

27

28

29

30

3]

Total

_ Total Revenue Share:
* Remarks, if any
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SCHEDULE -T
(See Clause 30.3.1)

REVENUE STATEMENT FOR DE-RESERVED CAPACITY

Storage Facility:

Month:

Date

For corresponding
month of previous
year

For preceding month

For the month reported upon

Capacity
De-
reserved

Storage
Charges
realised
(in °000
Rs.)

Capacity
De-
reserved

Storage
Charges
realised
(in *000
Rs.)

Capacity De-
reserved

Storage Charges
realised (in *000
Rs.)
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

Total

Total Revenue Share:

Remarks, if any:
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Note: For every source of revenue from which the monthly revenues exceed Rs. 10 lakh, a

separate statement substantially in the above format shall be submitted. The residual sources
shall be combined and submitted in a separate statement.
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2.1

2.2

SCHEDULE -U
(See Clause 33.2.1)

PANEL OF CHARTERED ACCOUNTANTS

Panel of Chartered Accountants

Pursuant to the provisions of Clause 33.2.1 of the Agreement, the Authority and the
Concessionaire shall prepare a mutually agreed panel of 5 (five) reputable firms of
Chartered Accountants having their registered offices in India (the “Panel of Chartered
Accountants™). The criteria for preparing such Panel and the procedure to be adopted in
this behalf shall be as set forth in this Schedule-U.

Invitation for empanelment

The Authority shall invite offers from all reputed firms of Chartered Accountants who
fulfil the following eligibility criteria, namely:

(a) the firm should have conducted statutory audit of the annual accounts of at least
one hundred companies registered under the Companies Act, 1956, of which at
least ten should have been public sector undertakings;

(b) the firm should have at least 5 (five) practicing Chartered Accountants on its rolls,
- each with a minimum experience of ten years in the profession;

(c) the firm or any of its partners should not have been disqualified or black-listed by
the Comptroller and Auditor General of India or the Authority; and

(d)  the firm should have an office in the State or in an adjacent State with at least 2
(two) practicing Chartered Accountants on its rolls in such State.

Interested firms meeting the eligibility criteria shall be required to submit a statement of
their capability including the bio-data of all the practicing Chartered Accountants on its
rolis. In particular, each firm shall be required to furnish year-wise information relating to
the names of all the companies with an annual turnover exceeding Rs. 25,00,00,000 (Rs.
twenty five crore} whose annual accounts were audited by such firm in any of the
preceding 5 (five) Accounting Years.

Evaluation and selection

The information furnished by each firm shail be scrutinised and evaluated by the
Authority and 1 (one) point shall be awarded for each annual audit of the companies

_ specified in Paragraph 2.2 above. (For the avoidance of doubt and by way of illustration,

a firm which has conducted audit of the annual accounts of any such company “for five
years shall be awarded five points). : -
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3.2 The Authority shali prepare a list of all the eligible firms along with the points scored by
each such firm and 5 {five) firms scoring the highest points shall be identified and
included in the draft Panel of Chartered Accountants.

4 Consultation with the Concessionaire

The Authority shall convey the aforesaid panel of firms to the Concessionaire for scrutiny
and comments, if any. The Concessionaire shall be entitled to scrutinise the relevant
records of the Authority to ascertain whether the selection of firms has been undertaken
in accordance with the prescribed procedure and it shali send its comments, if any, to the
Authority within 15 (fifteen) days of receiving the aforesaid panel.

5 Moutually agreed panel

5.1 The Authority shall, after considering all relevant factors including the comments, if any,
of the Concessionaire, finalise and constitute a panel of 5 (five) firms which shall be
deemed to be the mutually agreed Panel of Chartered Accountants.

5.2 After completion of every 5 (five) years from the date of preparing the mutually agreed
Panel of Chartered Accountants, or such earlier period as may be agreed between the
Authority and the Concessionaire, a new panel shall be prepared in accordance with the
provisions of this Schedule-U.
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2 The Authority hereby acknowledges compliance and fulfilment by the Concessionaire of

"In the presence of:

SCHEDULE -V ’
(See Clause 38.4) v

VESTING CERTIFICATE !

-1 The Managing Director, Madhya Pradesh Warehousing & Logistics Corporation, a public

sector undertaking under the control of the Government of Madhya Pradesh and having |
its principal offices at Qffice Complex, Block-‘A’,Gautam Nagar, Bhopal, Madhya ‘
Pradesh (hereinafter referred to as the “Authority” which expression shall, unless !
repugnant to the context or meaning thereof, include its administrators, successors and ,
_assigns) acting for and on behalf of the Secretary, Department of Food, Civil Supplies L
and Consumer Affairs, Govt. of Madhya Pradesh having its principal office at Vallabh
Bhavan, Bhopal Madhya Pradesh refers to the Storage Agreement dated .................
(the “Agreement”) entered into between the Authority and .................... (the f
“Concessionaire™) for a Storage Facility with a design storage capacity of 50,000 metric
tonnes, at Barlai in Indore district in the State of Madhya Pradesh on design, build, [
" finance, operate and transfer (“DBFOT”) basis.

the Divestment Requirements set forth in Clause 38.1 of the Agreement on the basis that
upon issue of this Vesting Certificate, the Authority shall be deemed to have acquired,
and all title and interest of the Concessionaire in or about the Storage Facility shall be
deemed to have vested unto the Authority, free from any encumbrances, charges and
liens whatsoever.

3 Notwithstanding anything to the contrary contained hereinabove, it shall be a condition of
this Vesting Certificate that nothing contained herein shall be construed or interpreted as :
walving the obligation of the Concessionaire to rectify and remedy any defect or '
deficiency in any of the Divestment Requirements and/or relieving the Concessionaire in “‘
any manner of the same.

Signed this ........... day of ........... ) U -\

AGREED, ACCEPTED AND SIGNED | SIGNED, SEALED AND DELIVERED

For and on behalf of ' .For and on behalf of

Concessionaire by: Authority by:
(Signature) (Signature)
(Name) (Naine)
(Designation) {Designation)
(Address) 7 {Address)
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SCHEDULE ~W
(See Clause 40.3.1)
SUBSTITUTION AGREEMENT

AMONGST

The Managing Director, Madhya Pradesh Warehousing & Logistics Corporation , a
public sector undertaking under the control of the Government of Madhya Pradesh and
having its principal offices at Office Complex, Block — ‘A’, Gautam Nagar, Bhopal,
Madhya Pradesh (heremafter referred to as the “Autheority” which expression shall,
unless repugnant to the context or meaning thereof, include its administrators, successors
and assigns} acting for and on behalf of the Secretary, Department of Food, Civil
Supplies and Consumer Affairs, Govt. of Madhya Pradesh having its principal office at
Vallabh Bhavan, Bhopal Madhya Pradesh

................... Limited, a company incorporated under the provisions of the Companies

Act, 1956 and having its registered office at .................. , (hereinafter referred to as the

“Concessionaire” which expression shall unless repugnant to the context or meaning
thereof include its successors and permitted assigns and substitutes);

(name and particulars of Lenders’ Representative) and having its registered office at
...................... , acting for and on behalf of the Senior Lenders as their duly authorised
agent with regard to matters arising out of or in relation to this Agreement (hereinafter
referred to as the “Lenders’ Representative”, which expression shall unless repugnant to
the context or meaning thereof include its successors and substitutes);

WHEREAS:

. (A)

g (B)
©

The Authority has entered into a Storage Agreement dated ................ with the
Concessionaire (the “Storage Agreement”) for a Storage Facility with a design storage
capacity of 50,000 metric tonnes at Barlai in Indore district in the State of Madhya
Pradesh on design, build, finance, operate and transfer basis (“DBFOT™), and a copy of
which is annexed hereto and marked as Annex-A to form part of this Agreement.

Senior Lenders have agreed to finance the Project in accordance with the terms and
conditions set forth in the Financing Agreements.

Senior Lenders have requested the Authority to enter into this Substitution Agreement for

Storage Agreement.

In order to enable implementation of the Project including its financili¥, ruc;i‘d‘ 2
operation and maintenance, the Authority has agreed and undenaken\t\o AR aI
assign the Concession to a Nominated Company in accordance with \ﬂile_ tevm and -
conditions set forth in this Agreement and the Storage Agreement. '




NOWIT IS HEREBY AGREED as follows:

1

1.1

12.1

1.2.2

123

‘The rules of interpretation stated in Clauses 1.2, 1.3 and 1.4 of the Storage Agree

DEFINITIONS AND INTERPRETATION
Definitions

In this Substitution Agreement, the following words and expressions shall, unless
repugnant to the context or meaning thereof, have the meaning hereinafter respectively
assigned to them:

“Agreement” means this Substitution Agreement and any amendment thereto made in
accordance with the provisions contained in this Agreement;

“Financial Default” means occurrence of a material breach of the terms and conditions
of the Financing Agreements or a continuous default in Debt Service by the
Concessicnaire for 2 minimum period of 3 (three) months;

“Lenders’ Representative” means the person referred to as the Lenders’ Representative
in the foregoing Recitals;

“Nominated Company” means a company, incorporated under the provisions of the
Companies Act, 1956, selected by the Lenders’ Representative, on behalf of Senior
Lenders, and proposed to the Authority for assignment/transfer of the Concession as
provided in this Agreement;

“Notice of Financial Default” shall have the meaning ascribed thereto in Clause 3.2.1;
and

“Parties” means the parties to this Agreement collectively and “Party” shall mean any of
the Parties to this Agreement individually.

Interpretation
References to Lenders’ Representative shail, unless repugnant to the context or meaning
thereof, mean references to the Lenders’ Representative, acting for and on behalf of

Senior Lenders.

References to Clauses are, unless stated otherwise, references to Clauses of this
Agreement.

The words and expressions beginning with capital letters and defined in this Agreement

shall have the meaning ascribed thereto herein, and the words and expressions used in
this Agreement and not defined herein but defined in the Storage Agreement shall, unless
repugnant to the context, have the meaning ascribed thereto in the Storage Agreement.

shall apply, mutatis mutandis, to this Agreement.
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provisions of Article 36 of the Storage Agreement, and upon receipt of such notice, the
g Authority shall undertake Suspension under and in accordance with the provisions of the

2 ASSIGNMENT
2.1  Assignment of rights and title

The Concessionaire hereby agrees to assign the rights, title and interest in the Concessicn
to, and in favour of, the Lenders’ Representative pursuant to and in accordance with the
provisions of this Agreement and the Storage Agreement by way of security in respect of
financing by the Senior Lenders under the Financing Agreements.

3 SUBSTITUTION OF THE CONCESSIONAIRE
34 Rights of substitution

3.1.1 Pursuant- to the rights, title and interest assigned under Clause 2.1, the Lenders’
Representative shall be entitled to substitute the Concessionaire by a Nominated
Company under and in accordance with the provisions of this Agreement and the Storage
Agreement. :

3.1.2 The Authority hereby agrees to substitute the Concessionaire by endorsement on the
Storage Agreement in favour of the Nominated Company selected by the Lenders’
Representative in accordance with this Agreement. For the avoidance of doubt, the Senior
Lenders or the Lenders’ Representative shall not be entitled to operate and maintain the
Storage Facility as Concessionaire either individually or collectively.

3.2 Substitution upon occurrence of Financial Default

3.2.1 Upon occurrence of a Financial Default, the Lenders’ Representative may issue a notice
to the Concessionaire (the “Notice of Financial Default™) along with particulars thereof,
and send a copy to the Authority for its information and record. A Notice of Financial
Default under this Clause 3 shall be conclusive evidence of such Financial Default and it
shall be final and binding upon the Concessionaire for the purposes of this Agreement.

3.2.2 Upon issue of a Notice of Financial Default hereunder, the Lenders’ Representative may,
without prejudice to any of its rights or remedies under this Agreement or the Financing
Agreements, substitute the Concessionaire by a Nominated Company in accordance with
the provisions of this Agreement.

3.23 At any time after the Lenders’ Representative has issued a Notice of Financial Default, it
may by notice require the Authority to suspend all the rights of the Concessionaire and -

undertake the operation and maintenance of the Storage Facility in accordance with the

Storage Agreement. The aforesaid Suspension shall be revoked upon substitution of the

Concessionaire by a Nominated Company, and in the event such substitution is not =~ .
completed within 180 (one hundred and eighty) days from the date of such Suspension, .

the Authority may terminate the Concession Agreement forthwith by issuing g

g Termination Notice in accordance with the provisions of the Storage Agreemg
g
X
e

provided that upon written request from the Lenders’ Representative and fithe

- Final Copy - 24th Jan .14
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3.3

331

Concessionaire, the Authority may extend the aforesaid pertod of 180 (one hundred and
eighty) days by a period not exceeding 90 (ninety) days.

Substitution upon occurrence of Concessionaire Default

Upon occurrence of a Concessionaire Default, the Authority shall by a notice inform the
Lenders’ Representative of its intention to issue a Termination Notice and grant 15
(fifteen) days’ time to the Lenders® Representative to make a representation, stating the
intention to substitute the Concessionaire by a Nominated Company.

3.3.2 In the event that the Lenders’ Representative makes a representation to the Authority

34

3.4.

342

1

within the period of 15 (fifteen) days specified in Clause 3.3.1, stating that it intends to
substitute the Concessionaire by a Nominated Company, the Lenders’ Representative
shall be entitled to undertake and complete the substitution of the Concessionaire by a
Nominated Company in accordance with the provisions of this Agreement within a
period of 180 (one hundred and eighty) days from the date of such representation, and the
Authority shall either withhold Termination or undertake Suspension for the aforesaid
period of 180 (one hundred and eighty) days; provided that upon written request from the
Lenders’ Representative and the Concessionaire, the Authority shall extend the aforesaid
period of 180 (one hundred and eighty) days by a period not exceeding 90 (ninety) days.

Procedure for substitution

The Authority and the Concessionaire hereby agree that on or after the date of Notice of
Financial Default or the date of representation to the Authority under Clause 3.3.2, as the
case may be, the Lenders’ Representative may, without prejudice to any of the other
rights or remedies of the Senior Lenders, invite, negotiate and procure offers, either by
private negotiations or public aucfion or tenders for the take over and transfer of the
Storage Facility including the Concession to the Nominated Company upon such
Nominated Company’s assumption of the liabilities and obligations of the Concessionaire
towards the Authority under the Concession Agreement and towards the Senior Lenders
under the Financing Agreements. ‘

To be eligible for substitution in place of the Concessionaire, the Nominated Company
shall be required to fulfil the eligibility criteria that were laid down by the Authority for
pre-qualification of the bidders for award of the Concession; provided that the Lenders’
Representative may represent to the Authority that all or any of such criteria may be
waived in the interest of the Project, and if the Authority determines that such waiver
shail not have any material adverse effect on the Project, it may waive all or any of such
eligibility criteria.

Upen selection of a Nominated Company, the Lenders’ Representative shall, request the
Authority to:

(a) accede to transfer to the Nominated Company the right to construct, operate

Agreement;




(b) endorse and transfer the Concession to the Nominated Company, on the same
terms and conditions, for the residual Concession Period; and

(c)  enter into a Substitution Agreement with the Lenders’ Representative and the
Nominated Company on the same terms as are contained in this Agreement.

344 If the Authority has any objection to the transfer of Concession in favour of the

~ Nominated Company in accordance with this Agreement, it shall within 15 (fifteen) days

from the date of proposal made by the Lenders’ Representative, give a reasoned order

after hearing the Lenders” Representative. If no such objection is raised by the Authority,

the Nominated Company shall be deemed to have been accepted. The Authority

thereupon shall transfer and endorse the Concession within 15 (fifteen) days of its

acceptance/deemed acceptance of the Nominated Company; provided that in the event of

such objection by the Authority, the Lenders’ Representative may propose another

Nominated Company whereupon the procedure set forth in this Clause 3.4 shall be
followed for substitution of such Nominated Company in place of the Concessionaire.

35 Selection to be binding

The decision of the Lenders’ Representative and the Authority in selection of the
Nominated Company shall be final and binding on the Concessionaire. The
Concessionaire irrevocably agrees and waives any right to chailenge the actions of the
Lenders’ Representative or the Senior Lenders or the Authority taken pursuant to this
Agreement including the transfer/assignment of the Concession in favour of the
Nominated Company. The Concessionaire agrees and confirms that it shall not have any
right to seek revaluation of assets of the Project or the Concessionaire’s shares. Tt is
hereby acknowledged by the Parties that the rights of the Lenders’ Representative are
irrevocable and shall not be contested in any proceedings before any court or Authority
and the Concessionaire shall have no right or remedy to prevent, obstruct or restrain the
Authority or the Lenders’ Representative from effecting or causing the transfer by
substitution and endorsement of the Concession as requested by the Lenders’
Representative.

4 PROJECT AGREEMENTS
4.1  Substitution of Nominated Company in Project Agreements

The Concessionaire shall ensure and procure that each Project Agreement contains
provisions that entitle the Nominated Company to step into such Project Agreement, in its _
discretion, in place and substitution of the Concessionaire in the event of such Nominated -
Company’s assumption of the liabilities and obligations of the Concessionaire under the

Storage Agreement. d\,&o\ — '
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5.1

3.2

3.3

6.1

TERMINATION OF STORAGE AGREEMENT
Termination upon occurrence of Financial Default

At any time after issue of a Notice of Financial Default, the Lenders’ Representative may
by a notice in writing require the Authority to terminate the Storage Agreement forthwith,
and upon receipt of such notice, the Authority shall undertake Termination under and in
accordance with the provisions of Article 37 of the Storage Agreement.

Termination when no Nominated Company is selected

In the event that no Nominated Company acceptable to the Authority is selected and
recommended by the Lenders’ Representative within the period of 180 (one hundred and
eighty) days or any extension thereof as set forth in Clause 3.3.2, the Authority may
terminate the Storage Agreement forthwith in accordance with the provisions thereof.

Realisation of Debt Due

The Authority and the Concessionaire hereby acknowledge and agree that, without
prejudice to their any other right or remedy, the Lenders® Representative is entitled to
receive from the Concessionaire, without any further reference to or consent of the
Concessionaire, the Debt Due upon Termination of the Storage Agreement. For
realisation of the Debt Due, the Lenders’ Representative shall be entitled to make its
claim in accordance with the provisions of the Storage Agreement.

DURATION OF THE AGREEMENT
Duration of the Agreement

This Agreement shall come into force from the date hereof and shall expire at the earliest
to occur of the following events:

(a) Termination of the Agreement; or

(b) no sum remains to be advanced, or is outstanding to the Senior Lenders, under the

Financing Agreements.
INDEMNITY
General indemnity

The Concessionaire will indélnnify, defend and hold the Authority and the Lenders’
Representative harmless against any and all proceedings, actions and third party claims
fo: any loss, damage, cost and expense of whatever kind and nature arising out of any
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7.1.2  The Authority will indemnify, defend and hold the Concessionaire harmless against any

and all proceedings, actions and third party claims for any loss, damage, cost and expense
arising out of failure of the Authority to fulfil any of its obligations under this Agreement,
materially and adversely affecting the performance of the Concessionaire’s obligations
under the Storage Agreement or this Agreement, other than any loss, damage, cost and
expense, arising out of acts done in discharge of their lawful functions by the Authority,
its officers, servants and agents.

The Lenders’ Representative will indemnify, defend and hold the Concessionaire
harmless against any and all proceedings, actions and third party claims for any loss,
damage, cost and expense arising out of failure of the Lenders® Representative to fulfil its
obligations under this Agreement, materially and adversely affecting the performance of
the Concessionaire’s obligations under the Concession Agreement, other than any loss,
damage, cost and expense, arising out of acts done in discharge of their lawful functions
by the Lenders” Representative, its officers, servants and agents. '

7.2 Notice and contest of claims -

8.1.2
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In the event that any Party hereto receives a claim from a third party in respect of which it
is entitled to the benefit of an indemnity under Clause 7.1 or in respect of which it is
entitled to reimbursement (the “Indemnified Party”), it shall notify the other Party
responsible for indemnifying such claim hereunder (the “Indemnifying Party™) within 15
(fifteen) days of receipt of the claim and shall not settle or pay the claim without the prior
approval of the Indemnifying Party, such approval not to be unreasonably withheld or
delayed. In the event that the Indemnifying Party wishes to contest or dispute the claim, it
may conduct the proceedings in the name of the Indemnified Party and shall bear all costs
involved in contesting the same. The Indemnified Party shall provide all cooperation and
assistance in contesting any claim and shall sign all such writings and documents as the
Indemnifying Party may reascnably require.

DISPUTE RESOLUTION

Dispute resolution

Any dispute, difference or claim arising out of or in connection with this Agreement
which is not resolved amicably shall be decided by reference to arbitration to a Board of
Arbitrators comprising one nominee each of the Authority, Concessionaire and the
Lenders’ Representative. Such arbitration shall be held in accordance with the Rules of
Arbitration of the International Centre for Alternate Dispute Resolution, New Delhi (the
“Rules™ or such other rules as may be mutually agreed by the Parties, and shall be

subject to provisions of the Arbitration and Conciliation Act, 1996. '

The Arbitrators shall issue a reasoned award and such award éhall be final and binding on
the Parties, T nue of arbitration shall be Bhopal and the language of arbitration shall

Mana Direcforg <7
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9.1

9.2

9.3

9.4

9.5

MISCELLANEQUS PROVISIONS
Governing law and jurisdiction

This Agreement shall be construed and interpreted in accordance with and governed by
the laws of India, and the Courts at Bhopal shall have jurisdiction over all matters arising
out of or relating to this Agreement.

Waiver of sovereign immunity
The Authority unconditionally and irrevocably:

(a) agrees that the execution, delivery and performance by it of this Agreement
constitute commercial acts done and performed for commercial purpose;

(b) agrees that, should any proceedings be brought against it or its assets, property or
revenues in any jurisdiction in relation to this Agreement or any transaction
contemplated by this Agreement, no immunity (whether by reason of sovereignty
or otherwise) from such proceedings shall be claimed by or on behalf of the
Authority with respect to its assets;

(c) waives any right of immunity which it or its assets, property or revenues now has,
may acquire in the future or which may be attributed to it in any jurisdiction; and

(d)  consents generally in respect of the enforcement of any judgement or award
against it in any such proceedings to the giving of any relief or the issue of any
process in any jurisdiction in connection with such proceedings (including the
making, enforcement or execution against it or in respect of any assets, property
or revenues whatsoever irrespective of their use or intended use of any order or
Jjudgement that may be made or given in connection therewith).

Priority of agreements

In the event of any conflict between the Storage Agreement and this Agreement, the
provisions contained in the Storage Agreement shall prevail over this Agreement.

Alteration of terms

All additions, amendments, modifications and variations to this Agreement shall be
effectual and binding only if in wrltmg and signed by the duly authorised representatives
of the Parties.

Waiver

9.5.1 Waiver by any Party of a default by another Party in the observance and perfonnance of

any provision of or obligations under this Agreement:

(2) shall not operate or be construed as a waiver of any other or subsequent
hereof or of other provisions of or obligations under this Agreement;
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9.6

9.7

9.7.1

972

9.8

" as is practicable to such invalid, illegal or unenforceable provision. Failure to agree upon =

(b) shall not be effective unless it is in writing and executed by a duly authorised
representative of the Party; and

(c) shall not affect the validity or enforceability of this Agreement in any manner.

Neither the failure by either Party to insist on any occasion upon the performance of the
terms, conditions and provisions of this Agreement or any obligation thereunder nor time
or other indulgence granted by a Party to another Party shall be treated or deemed as
waiver of such breach or acceptance of any variation or the relinquishment of any such
right hereunder.

. No third party beneficiaries

This Agreement is solely for the benefit of the Parties and no other person or entity shall
have any rights hereunder.

Survival
Termination of this Agreement:

(a) shall not relieve the Parties of any obligations hereunder which expressly or by
implication survive termination hereof; and

(b}  except as otherwise provided in any provision of this Agreement expressly
limiting the liability of either Party, shall not relieve ecither Party of any
obligations or liabilities for loss or damage to the other Party arising out of or
caused by acts or omissions of such Party prior to the effectiveness of such
termination or arising out of such termination.

All obligations surviving the cancellation, expiration or termination of this Agreement
shall only survive for a period of 3 (three) years following the date of such termination or
expiry of this Agreement.

Severability

If for any reason whatever any provision of this Agreement is or becomes invalid, illegal
or unenforceable or is declared by any court of competent jurisdiction or any other
instrumentality to be invalid, illegal or unenforceable, the validity, legality or
enforceability of the remaining provisions shall not be affected in any manner, and the
Parties will negotiate in good faith with a view to agreeing to one or more provisions
which may be substituted for such invalid, unenforceable or illegal provisions, as nearly

any such provisions shall not be subject to dispute resolution under Clause 8 of this ;
Agreement or otherwise. B

Successors and assigns

This Agreement shall be binding on and shall inure to the benefit of the Parties and their
respective successors and permitted assigns.
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9.10 Notices

All notices or other communications to be given or made under this Agreement shall be
in writing, shall either be delivered personally or sent by courier or registered post with
an additional copy to be sent by facsimile or e-mail. The address for service of each
Party, its facsimile number and e-mail address are set out under its name on the signing
pages hereto. A notice shali be effective upon actual receipt thereof, save that where it is
received after 5.30 (five thirty) p.m. on any day, or on a day that is a public holiday, the
notice shall be deemed to be received on the first working day following the date of
actual receipt. Without prejudice to the foregoing, a Party giving or making a notice or
communication by facsimile or e-mail shall promptly deliver a copy thereof personally,
or send it by courier or registered post to the addressee of such notice or communication.
It is hereby agreed and acknowledged that any Party may by notice change the address to
which such notices and communications to it are to be delivered or mailed. Such change
shall be effective when all the Parties have notice of it.

9.11 Language
All notices, certificates, correspondence and proceedings under or in connection with this
Agreement shall be in English.

9.12 Authorised representatives

Each of the Parties shall by notice in writing designate their respective authorised
representatives through whom only all communications shall be made. A Party hereto
shall be entitled to remove andfor substitute or make fresh appointment of such
authorised representative by similar notice.

9.13  Original Document

This Agreement may be executed in three counterparts, each of which when executed and
delivered shall constitute an original of this Agreement.

IN WITNESS WHEREOF THE PARTIES HAVE EXECUTED AND DELIVERED THIS
AGREEMENT AS OF THE DATE FIRST ABOVE WRITTEN.
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THE COMMON  SEAL OF  SIGNED, SEALED
CONCESSIONAIRE has been affixed  AND DELIVERED

pursuant to the resolution passe(? byf- the ?%TUﬁgﬁggfby:

Board of Directors of the Concessionaire at

its meeting held on the ......... day of 20...... (Signature)

hereunto affixed in the presence of ......... s ~ (Name)

Director, who has signed these presents in gzﬁjgnat)i(’ﬂ)
ress

token thereof and ......... , Company (Fax No.)

Secretary / Authorised Officer who has

; (e-mail address)
countersigned the same in token thereof ®:

(Signature)
(Name)
{Designation)
(Address)
(Fax No.)

(e-mail address)

SIGNED, SEALED AND DELIVERED
For and- on behalf of

SENIOR LENDERS by the Lenders’ Representative:

(Signature)
(Name)
(Designation)
(Address)

(Fax)

(e-mail address)

" In the presence of:

1. 2.

5To W @ & with the articles of association of the Concessicnaire.
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SCHEDULE - X
(See Article 31)

ESCROW AGREEMENT

THIS ESCROW AGREEMENT is entered into on this the *** day of *** 20**,

AMONGST
I.

[**#* LIMITED], a company incorporated under the provisions of the Companies
Act, 1956 and having its registered office at **** (hereinafter referred to as the
“Concessionaire” which expression shall, unless repugnant to the context or
meaning thereof, include its successors, permitted assigns and substitutes);
****name and particulars of Lenders’ Representative] and having its registered
office at *** acting for and on behalf of the Senior Lenders aé their duly authorised
agent with regard to matters arising out of or in relation to this Agreement
(hereinafter referred to as the “Lenders’ Representative” which expression shall,
unless repugnant to the context or meaning thereof, incluéle its successors and
substitutes);

**¥*[name and particulars of the Escrow Bank] and having its registered office at
****(hereinafter referred to as the “Escrow Bank® which expression shall, unfess
repugnant to the context or meaning thereof, include its successors and substitutes);
and

The Managing Director, Madhya Pradesh Warchousing & Logistics Corporation, a
public sector undertaking under the control of the Government of Madhya Pradesh
and having its principal office at Office complex , Block-‘A’, Gautam Nagar,
Bhopal, Madhya Pradesh {hereinafter referred to as the "Authority" which expression
shall, unless repugnant to the context or meaning thereof, include its administrators,
successors and assigns) acting for and on behalf of the Secretary, Department of
Food, Civil Supplies and Consumer Affairs, Govt. of Madhya Pradesh having its
principal office at Vallabh Bhavan, Bhopal.
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WHEREAS :

(A) The - Authority has entered into a Storage Agreement dated..........ccccccce.c. with the
Concessionaire ( "'Storage Agreement') for a Storage Facility with a design storage
capacity of 50,000 metric tonnes at Barlai in Indore district in the State of Madhya
Pradesh on Design build, finance, operate and transfer {DBFQOT) basis, and a copy of
which is annexed hereto and marked as Annex-A to form part of this Agreement.

B) Senior Lenders have agreed to finance the Project in accordance with the terms and
conditions set forth in the Financing Agreements.

(C) The Storage Agreement requires the Concessionaire to establish an Escrow Account,

inter alia, on the terms and conditions stated therein
NOWIT IS HEREBY AGREED as follows:
1 DEFINITIONS AND INTERPRETATION
1.1 Definitions

In this Agreement, the following words and expressions shall, unless repugnant to the

context or meaning thereof, have the meaning hereinafier respectively assigned to them:

“Agreement” means this Escrow Agreement and any amendment thereto made  in

accordance with the provisions contained herein;

“Storage Agreement” means the Storage Agreement referred to in Recital (A) above and

xed hereto as Annex-A, and shall include all of its Recitals and Schedules and any

amendments made thereto in accordance with the provisions contained in thissbehalf

£
Lo

therein; T

Y.
fl;.‘S.

e “Cure Period” means the period specified in this Agreement for curing any breach or
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from the date on which a notice is delivered by the Government or the Lenders'
Representative, as the case may be, to the Concessionaire asking the latter to cure the

breach or default specified in such notice;

“Escrow Account” means an escrow account established in terms of and under this

Agreement, and shall include the Sub-Accounts;
“Escrow Default” shall have the meaning ascribed thereto in Clause 6.1,

“Lenders® Representative” means the person referred to as the Lenders' Representative

in the foregoing Recitals;

“Parties” means the parties to this Agreement collectively and “Party” shall mean any of

the Parties to this Agreement individually;

“Payment Date” means, in relation to any payment specified in Clause 4.1, the date(s)

specified for such payment; and

“Sub-Accounts” means the respective Sub-Accounts of the Escrow Account, into which
the monies specified in Clause 4.1 would be credited every month.and paid out if due,
and if not due in a month then appropriated proportionately in such month and retained in

the respective Sub Accounts and paid out therefrom on the Payment Date(s).

1.2 Interpretation

[g, i 1.2.1 References to Lenders' Representative shall, unless repugnant to the context or meaning

5!:" E E thereof, mean references to the Lenders' Representative, acting for and on behalf of Senior
Lenders.

1.2.2 The words and expresstons beginning with capital letters and defined in this Agreement

shall have the meaning ascribed thereto herein, and the words and expressions used in this




Agreement and not defined herein but defined in the Storage Agreement shall, unless

repugnant to the context, have the meaning ascribed thereto in the Storage Agreement.

1.2.3 References to Clauses are, unless stated otherwise, references to Clauses of this

Agreement.

1.2.4 The rules of interpretation stated in Clauses 1.2, 1.3 and 1.4 of the Storage Agreement shall

2.1
2.1.1

apply, mutatis mutandis, to this Agreement.

ESCROW ACCOUNT

Escrow Bank to act as trustee

The Concessicnaire hereby appoints the Escrow Bank to act as trustee for the Authority,
the Lenders’ Representative and the Concessionaire in connection herewith and authorises
the Escrow Bank to exercise such rights, powers, authorities and discretion as are
specifically delegated to the Escrow Bank by the terms hereof together with all such rights,
powers, authorities and discretion as are reasonably incidental hereto, and the Escrow Bank

accepts such appeintment pursuant to the terms hereof.

2.1.2 The Concessionaire hereby declares that all rights, title and interest in and to the Escrow

22
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Account shall be vested in the Escrow Bank and held in trust for the Authority, the
Lenders' Representative and the Concessionaire, and applied in accordance with the terms
of this Agreement. No person other than the Authority, the Lenders' Representative and the
‘Concessionaire shall have any rights hereunder as the beneficiaries of, or as third party

beneficiaries under this Agreement.

Acceptance of Escrow Bank

The Escrow Bank hereby agrees to act as such and to accept all payments and other
amounts to be delivered to and held by the Escrow Bank pursuant to the provisions of this
Agreement. The Escrow Bank shall hold and safeguard the Escrow Account during the
term of this Agreement and shall treat the amount in the Escrow Account as monies i
deposited by the Concessionaire, Senior Lenders or the Authority with the Escrow Bank. In
performing its functions and duties under this Agreement, the Escrow Bank shall act in -

trust for the benefit of, and as agent for, the Authority, the Lenders' Representative and the
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Concessionaire or their nominees, successors or assigns, in accordance with the provisions

. of this Agreement.

2.3 Establishment and operation of Escrow Account

2.3.1 Within 30 (thirty) days from the date of this Agreement, and in any case prior to the

Appointed Date, the Concessionaire shall open and establish the Escrow Account with the

................... ceesnn.. (Nn2ame of Branch) Branch of the Escrow Bank. The Escrow Account

shall be denominated in Rupees.

2.3.2 The Escrow Bank shall maintain the Escrow Account in accordance with the terms of this

24

2.5

Agreement and its usual practices and applicable regulations, and pay the maximum rate of

interest payable to similar customers on the balance in the said account from time to time.

'2.3.3 The Escrow Bank and the Concessionaire shall, after consultation with the Lenders'

Representative, agree on the detailed mandates, terms and conditions, and operating
procedures for the Escrow Account, but in the event of any conflict or inconsistency
between this Agreement and such mandates, terms and conditions, or procedures, this

Agreement shall prevail.

Escrow Bank’s fee

The Escrow Bank shall be entitled to receive its fee and expenses in an amount, and at such
times, as may be agreed between the Escrow Bank and the Concessionaire, For the
avoidance of doubt, such fee and expenses shall form part of the 0&M Expenses and shall

be appropriated from the Escrow Account in accordance with Clause 4.1.

Rights of the parties
The rights of the Authority, the Lenders' Representative and the Concessionaire in the

monies held in the Escrow Account are set forth in their entirety in this Agreement and the

Authority, the Lenders' Representative and the Concessionaire shall have no other rights

ey '
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The Parties hereto acknowledge and agree that upon substitution of the Concessionaire
with the Nominated Company, pursuant to the Substitution Agreement, it shall be deemed
for the purposes of this Agreement that the Nominated Company is a Party hereto and the
¢ Nominated Company shall accordingly be deemed to have succeeded to the rights and
o obligations of the Concessionaire under this Agreement on and with effect from the date of

substitution of the Concessionaire with the Nominated Company.

3. DEPOSITS INTO ESCROW ACCOUNT
3.1 Deposits by the Concessionaire
3.1.1 The Concessionaire agrees and undertakes that it shall deposit into and/or credit the
Escrow Account with:
(2) all monies received in relation to the Project from any source, including the Senior
Lenders, lenders of Subordinated Debt and the Authority;
(b) all funds received by the Concessionaire from its share-holders, in any manner or
form;
(c) [all payments by the Authority, including Storage Charges and Service Charges];
e o (d) any revenues, deposits or capital receipts, as the case may be, from or in respect of
L | the Project; and
(¢) all proceeds received pursuant to any insurance claims. -
3.1.2 The Concessionaire may at any time make deposits of its other funds into the Escrow

Account, provided that the provisions of this Agreement shall apply to such deposits.

o 3.2 Deposits by the Authority .
The Autherity agrees and undertakes that, as and when due and payable, it shall deposit .
into and/or credit the Escrow Account with: '
(a) Grant and any other monies disbursed by the Government to the Concessionaire;
(b) all Storage Charges and Service Charges in exercise of its rights under the Storage

Agreement; and
(c) Termination Payments:
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3.3

3.4

Provided that the Authority shall be entitled to appropriate from the aforesaid amounts, any
Revenue Share due and payable to it by the Concessionaire, and the balance remaining

shall be deposited into the Escrow Account.

Deposits by Senior Lenders

The Lenders’ Representative agrees, confirms and undertakes that the Senior Lenders shall
deposit into and/or credit the Escrow Account with all disbursements made by them in
relation to or in respect of the Project; provided that notwithstanding anything to the
contrary contained in this Agreement, the Senior Lenders shall be entitled to make direct
payments to the Contractor under and in accordance with the express provisions contained

in this behalf in the Financing Agreements.

Interest on deposits

The Escrow Bank agrees and undertakes that all interest accruing on the balances of the
Escrow Account shall be credited to the Escrow Account; provided that the Escrow Bank
shall be entitled to appropriate therefrom the fee and expenses due to it from the
Concessionaire in relation to the Escrow Account and credit the balance remaining to the

Escrow Account.

WITHDRAWALS FROM ESCROW ACCOUNT

Withdrawals during Concession Period

At the beginning of every month, or at such shorter intervals as the Lenders' Representative
and the Concessionaire may by written instructions determine, the Escrow Bank shall
withdraw amounts from the Escrow Account and appropriate them in the following order
by depositing such amounts in the relevant Sub-Accounts for making due payments, and if
such payments are not due in any month, then retain such monies in such Sub-Accounts
and pay out therefrom on the Payment Date(s):

(a) all taxes due and payable by the Concessiconaire for and in respect of Project and;

Manag!
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(b) all payments relating to construction of the Project and, subject to and in
accordance with the conditions, if any, set forth in the Financing Agreements;

(9] O&M Expenses, subject to the ceiling, if any, set forth in the Financing
Agreements; _

(d) O&M Expenses and other costs and expenses incurred by the Authority in
accordance with the provisions of the Storage Agreement and certified by the-
Authority as due and payable to it;

(e) any other amounts due and payable to the Authority, including Revenue Share, to
the extent not set off in accordance with the provisions of this Agreement;

(D monthly proportionate provision of Debt Service due in an Accounting Year;

% Pros; l tys

(g) all payments and Damages certified by the Authority as due and payable to it by
the Concessionaire pursuant to the Storage Agreement;

(h) monthly proportionial provision of debt service payments due in an Accounting

Year in respect of Subordinated Debt;

(1) any reserve requirements set forth in the Financing Agreements; and

() balance, if any, in accordance with the instructions of the Concessionaire

4.1.2 Not later than 60 (sixty) days prior to the commencement of each Accounting Year, the -

42
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Concessionaire shall provide to the Escrow. Bank, with prior written approval of the
Lenders' Representative, details of the amounts likely to be required for each of the
payment obligations set forth in this Clause 4.1; provided that such amounts may be
subsequently modified, with prior written approval of the Lenders' Representative, if fresh

information received during the course of the year makes such modification necessary.

‘Withdrawals upon Termination

Upon Termination of the Storage Agreement, all amounts standlng to the credit of the

Escrow Account shall, notwithstanding anything in this Agreement, be appropriated and‘.;e,-

t" -

dealt with in the following order: TR,
_ T

(a) all taxes due eisl-d payable by the Concessionaire for and in respect of the Project; %f% % ,
1}
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(b) 90% (ninety per cent) of Debt Due excluding Subordinated Debt;

(c) outstanding Revenue Share and any other amounts due and payable to the
Authority; '

(d) all payments and Damages certified by the Authority as due and payable to it by
the» Concessionaire pursuant to the Storage Agreement, including [Premium,] and
any claims in connection with or arising out of Termination;

(e) retention and payments arising out of, or in relation to, liability for defects and

deficiencies set forth in Article 39 of the Storage Agreement;

() outstanding Debt Service including the balance of Debt Due;

{2) outstanding Subordinated Debt;

(h) incurred or accrued O&M Expenses;

). any other payments required to be made under the Storage Agreement; and
()] balance, if any, in accordance with the instructions of the Concessionaire:

Provided that the disbursements specified in Sub-clause (j) of this Clause 4.2 shall be
undertaken only after the Vesting Certificate has been issued by the Authority.

4.3 Application of insufficient funds
Funds in the Escrow Account shall be applied in the serial order of priority set forth in
Clauses 4.1 and 4.2, as the case may be. If the funds available are not sufficient to meet all

the requirements, the Escrow Bank shall apply such funds in the serial order of priority

until exhaustion thereof.

4.4 Application of insurance proceeds
Notwithstanding anything in this Agreement, the proceeds from all insurance claims,
except life and injury, shall be deposited into and/or credited to the Escrow Account and
utilised for any necessary repair, reconstruction, reinstatement, replacement, improvement,
delivery or installation of the Project, and the balance remaining, if any, shall be applied in
accordance with the provisions contained in this behalf in the Financing Agreements.

4.5 Withdrawals during Suspension B ,QN\
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Notwithstanding anything to the contrary contained in this Agreement, the Authdrily may
exercise all or any of the rights of the Concessionaire during the period of Suspension
‘ under Article 36 of the Storage Agreement. Any instructions given by the Authority to the
- Escrow Bank during such period shall be comﬁlied with as if such instructions were given

(o by the Concessionaire under this Agreement and all actions of the Authority hereunder

shall be deemed to have been taken for and on behalf of the Concessionaire.

5. OBLIGATIONS OF THE ESCROW BANK

5.1 Sepregation of funds
Monies and other property received by the Escrow Bank under this Agreement shall, until
used or applied in accordance with this Agreement, be held by the Escrow Bank in trust for
the purposes for which they were received, and shall be segregated from other funds and

property of the Escrow Bank.

5.2 Notification of balances
7 (seven) business days prior to each Payment Date (and for this purpose the Escrow Bank
shall be entitled to rely on an affirmation by the Concessionaire and/or the Lenders’
( Representative as to the relevant Payment Dates), the Escrow Bank shall notify the
) Lenders® Representative of the balances in the Escrow Account and Sub-Accounts as at th_e_

close of business on the immediately preceding business day.

5.3 Communications and notices ) ‘
( n discharge of its duties and obligations hereunder, the Escrow Bank:

ﬂ_‘ég) may, in the absence of bad faith or gross negligence on its part, rely as to any matters
e of fact which might reasonably be expected to be within the knowledge of the
f; —  Concessionaire upon a certificate signed by or on behalf of the Concessionaire;

d\ﬁ (b) may, in the absence of bad faith or gross negligence on its part, rely upon the
s !@}6 authenticity of any communication or document believed by it to be-authentic;
3 -,
. 8T

ﬁ (c) shall, within 5 (five) business days after receipt, deliver a copy to the Lender

5 Representative of any notice or document received by it in its capacity as the Escro;
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Bank from the Concessionaire or any other person hereunder or in connection
herewith; and
(d) shall, within 5 (five) business days after receipt, deliver a copy to the Concessionaire
of any notice or document received by it from the Lenders' Representative in
connection herewith.
5.4 Noset off
The Escrow Bank agrees not to claim or exercise any right of set off, banker's lien or other
right or remedy with respect to amounts standing tc the credit of the Escrow Account, For
the avoidance of doubt, it is hereby acknowledged and agreed by the Escrow Bank that the
monies and properties held by the Escrow Bank in the Escrow Account shall not be
considered as part of the assets of the Escrow Bank and being trust property, shall in the
case of bankruptey or liquidation of the Escrow Bank, be wholly excluded from the assets

of the Escrow Bank in such bankruptey or liquidation.

5.5 Regulatory approvals
The Escrow Bank shall use its best efforts to procure, and thereafter maintain and comply
with, all regulatory approvals required for it to establish and operate the Escrow Account. )
The Escrow Bank represents and warrants that it is not aware of any reason why such

g regulatory approvals will not ordinarily be granted to the Escrow Bank.

ESCROW DEFAULT

Escrow Default

Following events shall constitute an event of default by the Concessionaire (an “Escrow
Default”) unless-such event of default has occurred as a result of Force Majeure or any act -

or omission of the Authority or the Lenders' Representative:

{(a) the Concessionaire commits breach of this Agreement by failing to deposit any
receipts into the Escrow Account as provided herein and fails to cure such breach by - |
depositing the same into the Escrow Account within a Cure Peried of 5 (five) ‘-‘ .:'
business days; |

the Concessionaire causes the Escrow Bank to transfer funds to any account of the

) ‘ "
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by depositing the relevant funds into the Escrow Account or any Sub-Account in
which such transfer should have been made, within a Cure Period of 5 (five) business
days; or
(¢) the Concessionaire commits or causes any other breach of the provisions of this
Agreement and fails to cure the same within a Cure Period of 5 (five) business days.
6.1.2 Upon occurrence of an Escrow Default, the consequences thereof shall be dealt with under

and in accordance with the provisions of the Storage Agreement.

7. TERMINATION OF ESCROW AGREEMENT

7.1 Duration of the Escrow Agreement
This Agreement shall remain in fuil force and effect so long as any sum remains to be
advanced or is outstanding from the Concessionaire in respect of the debt, guarantee or
financial assistance received by it from the Senior Lenders, or any of its obligations to the
Authority remain to be discharged, unless terminated earlier by consent of all the Parties or

otherwise in accordance with the provisions of this Agreement.

7.2 Substitution of Escrow Bank
The Concessionaire may, by not less than 45 (forty five) days prior notice to the Escrow
Bank, the Authority and the Lenders' Representative, terminate this Agreement and appoint ‘
anew Escfow Bank, provided that the new Escrow Bank is acceptable to the Authority and
the Lenders’ Representative and arrangements are made satisfactory to the Lenders'

Representative for transfer of amounts deposited in the Escrow Account to a new Escrow :

shall take effect only upon coming into force of an Escrow Agreement with the substitute ™

Escrow Bank.
g . Closure of Escrow Account

The Escrow Bank shall, at the request of the Concessionaire and the 'Lenders'

g Account established with the successor Escrow Bank. The termination of this Agreement.: 4 -

Representative made on or after the payment by the Concessionaire of all outstfiﬁgi'iﬁg‘

amounts under the Storage Agreement and the Financing Agreements includih‘ﬁgftﬁe%‘-,,'}_
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close the Escrow Account and Sub-Accounts and pay any amount standing to the credit
thereof to the Concessionaire. Upon closure of the Escrow Account hereunder, the Escrow

Agreement shall be deemed to be terminated.

SUPPLEMENTARY ESCROW AGREEMENT

Supplementary escrow agreement

The Lenders” Representative and the Concessionaire shall be entitled to enter intc a
supplementary escrow agreement with the Escrow Bank providing, interalia, for detailed
procedures and documentation for withdrawals from Sub-Accounts pursuant to Clause
4.1.1 and for matters not covered under this Agreement such as the rights and obligations
of Senior Lenders and lenders of Subordinated Debt, investment of surplus funds,
restrictions on withdrawals by the Concessionaire in the event of breach of this Agreement
or upon occurrence of an Escrow Default, procedures relating to operation of the Escrow
Account and withdrawal therefrom, reporting requirements and any matters incidental
thereto; provided that such supplementary escrow agreement shall not contain any
provision which is inconsistent with this Agreement and in the event of any conflict or
inconsistency between provisions of this Agreement and such supplementary escrow

agreement, the provisions of this Agreement shall prevail.

INDEMNITY

General indemnity

The Concessionaire will indemnify, defend and hold the Authority, Escrow Bank and the
Senior Lenders, acting through the Lenders’ Representative, harmless against any and all
proceedings, actions and third party claims for any loss, damage, cost and expense arising
out of any breach by the Concessionaire of any of its obligations under this Agreement or
on account of failure of the Concessionaire to comply with Applicable Laws and

Applicable Permits,

9.1.2 The Authority will indemnify, defend and hold the Concessionaire harmless against any

and all proceedings, actions and third party claims for any loss, damage, cost and expense




under the Storage Agreement or this Agreement other-than any loss, damage, cost and
expense arising out of acts done in discharge of their lawful functions'by the Authority, its
officers, servants and agents.

9.1.3 The Escrow Bank will indemnify, defend and hold the Concessionaire harmless against any
and all proceedings, actions and third party claims for any loss, damage, cost and expense
arising out of failure of the Escrow Bank to fulfil its obligations under this Agreement
materially and adversely affecting the performance of the Concessionaire's obligations
under the Storage Agreement other than any loss, damage, cost and expense, arising out of

acts done in discharge of their lawful functions by the Escrow Bank, its officers, servants

and agents.

9.2 Notice and contest of claims .
In the event that any Parfy hereto receives a claim from a third party in respect of which it
is entitled to the benefit of an indemnity under Clause 9.1 or in respect of which it is -
entitled to reimbursement (the “Indemnified Party™), it shall notify the other Party
responsible for indemnifying such claim hereunder (the “Indemnifying Party”) within 15
(fiftcen) days of receipt of the claim and shall not settle ot pay the claim -without the prior .
approval of the Indemnifying Party, which approval shall not be unreasonably withheld or
delayed. In the event that the Indemnifying Party wishes to contest or dispute the claim, it
may conduct the proceedings in the name of the Indemnified Party and shall bear all costs
involved in contesting the same. The Indemnified Party shall provide all cooperation and
assistance in contesting any claim and shall sign all such writings and documents as the

Indemnifying Party may reasonably require.

10. DISPUTE RESOLUTION

10.1 Dispute resolution

s
n,

10.1.1 Any dispute, difference or claim arising out of or in connection with this Agreement, 1

which is not resolved amicably, shall be decided finally by reference to arbitration to a K

Board of Arbitrators comprising one nominee of each Party to the dispute, and where the

number of such nomir;ﬁi@.‘?l ere_I_l__Ill_l[ﬂbe!‘, the nominees shaill elect another person to =

such Board. Such arbifration shall be held in accordance with the Rules of Arbitrajjemeretsy
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the International Centre for Alternate Dispute Resolution, New Delhi (the "Rules") or such
other rules as may be mutually agreed by the Parties, and shall be subject to the provisions
of the Arbitration and Conciliation Act, 1996.

10.1.2 The Arbitrators shall issue a reasoned award and such award shall be final and binding on
the Parties. The venue of arbitration shall be Bhopal and the language of arbitration shall
be English.

il1. MISCELLANEOUS PROVISIONS

11.1 Governing law and jurisdiction
This Agreement shall be construed and interpreted in accordance with and governed by the
laws of India, and the Courts at Bhopal shall have jurisdiction over all matters arising out

of or relating to this Agreement.

11.2 Waiver of sovereign imminity
The Authority unconditionally and irrevocably:
(a) agrees that the execution, delivery and performance by it of this Agreement
constitute commercial acts done and performed for commercial purpose;

agrees that, should any proceedings be brought against it or its assets, property or

revenués in any jurisdiction in relation to this Agreement .or any transaction
contemplated by this Agreement, no immunity (whether by reason of sovereignty or
otherwise) from such proceedings shall be claimed by or on behalf of the
Government with respect to its assets;

waives any right of immunity which it or its assets, property or revenues now has,
may acquire in the future or which may be atiributed to it in any jurisdiction; and
consents generally in respect of the enforcement of any judgement or award against it
in any such proceedings to the giving of any relief or the issue of any process in any
jurisdiction in connection with such proceedings (including the making, enforcement

or execution against it or in respect of any assets, property or revenues whatsoever




11.3. Priority of agreements
In the event of any conflict between the Storage Agreement and this Agreement, the

provisions contained in the Storage Agreement shall prevail over this Agreement.

11.4. Alteration of terms
All additions, amendments, modifications and variations to this Agreement shall be

effectual and binding conly if in writing and signed by the duly authorised representatives of

the Parties.

11.5 Waiver
11.5.1 Waiver by any Party of a default by another Party in the observance and performance of
any provision of or obligations under this Agreement: |
(a) shall not operate or be construed as a waiver of any other or subsequent default
hereof or of other provisions of or obligations under this Agreement;

(b) shall not be effective unless it is in writing and executed by a duly authorised
-representative of the Party; and

(c) shall not affect the validity or enforceability of this Agreement in any manner.

11.5.2 Neither the failure by any Party to insist on any occasion upon the performance of the
terms, conditions and provisions of this Agreement or any obligation thereunder nor time
or other indulgence granted by any Party to another Party shall be treated or deemed as
waiver of such breach or acceptance of any variation or the relinquishment of any such

- right hereunder.

11.6 No third party beneficiaries

This Agreement is solely for the benefit of the Parties and no other person or entity shall

have any rights hereunder.

11.7 Survival

11.7.1 Termination of this Agreement:

(2) shall not religve theﬁﬂcs of any obligations hereunder which expressly or j

implicatioh surviye termination hereof; and
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Chief Englneer

(b) except as otherwise provided in any provision of this Agreement expressly limiting
the liability of either Party, shall not relieve either Party of any obligations or
liabilities for loss or damage to the other Party arising out of, or caused by, acts or
omissions of such Party prior to the effectiveness of such termination or arising out

of such termination.

11.7.2 All obligations surviving the cancellation, expiration or termination of this Agreement

11.8

11.9

shall only survive for a period of 3 (three) years following the date of such termination or

expiry of this Agreement.

Severability

If for any reason whatever any provision of this Agreement is or becomes invalid, illegal or
unenforceable or 1s declared by any court of competent jurisdiction or any other
instrumentality to be invalid, illegal or unenforceable, the wvalidity, legality or
enforceability of the remaining provisions shall not be affected in any manner, and the
Parties will negotiate in good faith with a view to agreeing to one or more provisions
which may be substituted for such invalid, unenforceable or illegal provisions, as nearly as
is practicable to such invalid, illegal or unenforceable provision. Failure to agree upon any
such provisions shall not be subject to dispute resolution under Clause 10.1 of this

Agreement or otherwise.

Successors and assighs

This Agreement shall be binding on and shall inure to the benefit of the Parties and their

respective successors and permitted assigns.

“£~T1.10 Notices

7

All notices or other communications to be given or made under this Agreement shall be in
writing and shall either be delivered personally or sent by courier or registered post with an
additional copy to be sent by facsimile. The address for service of each Party and its
facsimile number are set out under its name on the signing pages hereto. A notice shall be
effective upon actual receipt thereof, save that where it is rgggir\_r,‘eg aﬁel,;_'s.‘.:}(.) ‘(ﬁv‘e.thirly)

p.m. on a business day, or on a day that is not a business day, the notice shall be




be received on the first business day following the date of actual receipt. Without prejudice
to the foregoing, a Party giving or making a notice or communication by facsimile shall
promptly deliver a copy thereof personally, or send it by courier or registered post to the
addressee of such notice or communication. It is hereby agreed and acknowledged that any
¢ Party may by notice change the address to which such notices and communications to it are
to be delivered or mailed. Such change shall be effective when all the Parties have notice

of it.

11.11 Language
All notices, certificates, correspondence and proceedings under or in connection with this

Agreement shall be in English.

11.12 Authorised representatives
Each of the Parties shall, by notice in writing, designate their respective authorised
representatives through whom only all communications shall be made. A Party hereto shall
- be entitled to remove and/or substitute or make fresh appointment of such authorised

representative by similar notice.

11.13 Original Document _ _
This Agreement may be executed in four counterparts, each of which when executed and

delivered shall constitute an original of this Agreement.
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IN WITNESS WHEREQOF THE PARTIES HAVE EXECUTED AND DELIVERED THIS

AGREE MENT AS OF THE DATE FIRST ABOVE WRITTEN.

SIGNED, SEALED AND
DELIVERED

For and on behalf of
CONCESSIONAIRE by:

(Signature)
{Name)
(Designation)
(Address)
(Fax No.)

SIGNED, SEALED AND
DELIVERED

For and on behalf of .
ESCROW BANK by:

(Signature)
{(Name)
(Designation)
{Address)
(Fax No.)

In the presence of: ﬁ
1.

B LR

g_iﬂﬁﬁmﬁ%

Final Copy 7 241 Tan-id
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SIGNED, SEALED AND

DELIVERED

For and on behalf of
SENIOR LENDERS by the

Lenders' Representative :

(Signature)
(Name)
(Designation)
(Address)
{Fax No.)

SIGNED, SEALED AND

DELIVERED

For and on behalf of

AUTHORITY OF [**

*] by :

(Signature)
{Name)
(Designation)
(Address)
 {(Fax No.)
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APPENDIX I
LIST OF BID-SPECIFIC CLAUSES®

A. Clauses with non numerical footnotes

Al ol N Il

Recital: Para 2

Clause 26.1.1: Grant

Clause 26.3: O&M Support

Clause 26.4: Premium ‘

Signature /Execution Page of the Storage Agreement

Schedule M: Foodgrains Specifications

Schedule-R: Letter of Credit

Schedule W: Substitution Agreement: Signature /Execution Page
Appendix 1: List of bid specitic clauses

B. Clauses where curly brackets are used

A i e

Recitals: Para 2
Recitals: ParaB, D, E, F and G:
Clause 4.1.3 (f): Conditions Precedent

Clause 7.1(g), (k), (1), (m) and (q): Representations and Warranties of the Concessionaire

Clause 8.1.2: Disclaimer
Clause 26 4: Premium
Article 48: Definitions
“Associate ”

“Bid”

“Change in Ownership”
“Consortium™
“Consortium Member”
“Total Project Cost”

C. Clauses with blank spaces

G0 =1 N W R W N

First line of the Agreement

Recital: Para 2

Recitals B, D and F

Clause 26.1.1: Grant

Clause 26.4: premium _

Execution/Signature Page of the Storage Agreement

Schedule F: Performance Security: Recitals and execution page
Schedule I: Completion Certificate and Provisional Certificate

et b

Ly

* This Appendix-I contains a list of clauses that would need lo be suitably meodified for reflecting bid-specific
provisions after the Concessionaire has been selected. This Appendix-I may be included in the draft slora

agreement forming part of the bid documents. It may however, be deleted when the Storage Agreement jgTo he
executed. . :




9. Schedule P: Terms Of Reference For Independent Expert: Clause 1.1

10. Schedule R: Letter of Credit: Address Line, first Para, Para 3, 15 and Execution/
Signature Page -

11. Schedule V: Vesting Certificate: Para 1 and Execution/Signature Page

12. Schedule W: Substitution Agreement: 1® Line, Para 2 and 3, Recital A and
Execution/Signature Page

13. Schedule X: ESCROW Account: 1* line, Para 1,2,3 and,4, Recital A and Execution/
Signatory Page

Final Copy - 24th Jan-14
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